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IN MEMORIAM 


Judge Lake Jones 


In Memory of Lake Jones, late Judge of the United States District 
Court of the Southern District of Florida, a special service was held at 
10 o’clock, Saturday, June 21st, 1930, in the Federal Court Room in the City 
of Jacksonville, Judge Alexander Akerman, Judge of the United States 
District Court of the Southern District of Florida, presided, and on the 
Bench with him were Judge Nathan P. Bryan of the United States Circuit 
Court of Appeals, Fifth Circuit; and Hon. George Couper Gibbs, Judge 
of the Circuit Court for the Fourth Judicial Circuit of the State of Florida. 


Members of the Bar from every part of the State were present, as 
were other friends of the late Judge Jones. The Court having been con- 


vened, the following proceedings were had: 


Ait 


60 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


RESOLUTIONS ON THE DEATH OF THE HONORABLE LAKE JONES BY MEMBERS OF THE BAR OF 
THE UNITED STATES COURT FOR THE SOUTHERN DISTRICT OF FLORIDA 


LAKE JONES, Senior Judge of this Court, died at 
the close of the day Saturday, June 7th, 1930. He had 
spent the preceding day upon the trial bench apparent- 
ly in good health and his death came as a profound 
shock to the community. 

Judge Jones was born in Vicksburg, Mississippi, 
February 10th, 1867. In 1872 his father died leaving a 
widow and three small children of whom the eldest 
Lake Jones was then five years old. The father, The. 
Allan Jones, served in the Confederate Army and was 
a lawyer of some distinction, practicing in Florence, 
Alabama. He graduated at the University of Virginia 
and studied law in Huntsville, Alabama, with Richard 
W. Walker, father of the present Senior Judge of the 
Fifth Judicial Circuit of the United States. 

Lake Jones’ mother was a daughter of the Honor- 
able William A. Lake of Vicksburg, Mississippi, also 
a lawyer of distinction. He graduated at William and 
Mary College and migrated from his home in Maryland 
to Mississippi. He was a representative in Congress 
from the latter state. 

Lake Jones came to Florida when about eighteen 
years of age and entered the United States Postal 
Service in a subordinate position and continued in the 
Postal Service until he was past forty years of age. 
It was natural that he should all the while have enter- 
tained an ambition to study law and during the latter 
part of his service in the Post Office Department he 
entered the law school of Northwestern University and 
graduated from that school in 1909. He engaged in law 
practice in Jacksonville during the latter part of that 
year. 

It is interesting to note that a near kinsman had 


offered to furnish any needed financial assistance dur- 
ing the years that he was establishing himself in the 
profession, but his acquaintance was so extensive and 
the esteem with which he was held by the people who 
knew him so high that he never had occasion to call 
for the proffered assistance. 

Soon after the establishing of the United States 
Shipping Board Emergency Fleet Corporation Judge 
Jones became counsel for that organization with the 
supervision of its legal affairs in several states and 
discharged his duties with signal ability. 

In 1924, upon the creation of an additional Judge- 
ship in the Southern District of Florida, Judge Jones 
was appointed to fill that place. For some months he 
worked in collaboration with the Honorable Khydon 
M. Call but it was not many months before Judge Call 
was stricken with a fatal illness that disabled him from 
judicial service and the burden of an overcrowded 
docket fell upon Judge Jones’ shoulders. How he car- 
ried that burden is known to everyone having business 
before the Court. It is no empty phrase to say that he 
took up the work of a great Judge and carried it on 
in a way that evoked no disparaging comparisons. 

Fair, sincere and courageous, kind-hearted and 
considerate, he was all that a Judge should be. 

The Bar therefore request the Court to enter this 
Memorial upon the minutes of the Court and to trans- 
mit a copy to the family of the deceased. 


(Signed) GEORGE C. BEDELL 
(Signed) SCOTT M. LOFTIN 
(Signed) F. P. FLEMING . 
(Signed) E. J. ENGLE 


- 
‘ 
4 
i 
‘ 
| 
— 
| 
= 
. 
2 
— 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 61 


REMARKS IN TRIBUTE TO 'PFHE MEMORY OF JUDGE JONES 


Judge Nathan P. Bryan, in paying tribute to Judge 
Jones, said that he had known Judge Jones since he 
went on the bench, and that he knew him as a man 
who gave to the duties of his office all that was in 
him. 

“The expressions from members of the bar show 
that his career was a success,” Judge Bryan added, 
“and when all of his qualities were summed up, the 
final analysis showed that he had applied to his deal- 
ings with life and with his duties, common sense. 

“Judge Jones was an example of the fact that 
when a man wants to be a success, and is determined, 
nothing will stand in his way. I learned to love him 
and his death is a great loss to the district.” 


From Judge George Couper Gibbs, of the Circuit Court 
of the Fourth Judicial Circuit of Florida: 
MY BROTHERS OF THE BENCH AND GENTLEMEN 

OF THE BAR: 

I had an acquaintance with Judge~ Jones before 
his admission to the Bar and, afterward, when he be- 
- came a practicing_ attorney before the court over which 
I preside, that acquaintance ripened into a friendship 
which had existed for years. 

Judge Jones, then Mr. Jones, had the confidence 
of the Court and the respect of the Bar. 

I bring to you today the sympathy of my associ- 
ates upon the State Bench and my own in this time 
of your bereavement. 

From time to time since Judge Jones has been a 
judge of this Court, I have had conversations with him. 
The last I had was not far from this courtroom. The 
principal matter on his mind appeared to be a desire 
to dispose of, promptly and satisfactorily, the work be- 
fore him. Judge Jones never spared himself. He at- 
tacked every problem with earnestness and conscien- 
tiousness and solved it to the best of his ability. 1 be- 
lieve that this difficult and continuous work had much 
to do with his death. 

We deplore with you the early ending of a career 
upon the Bench of such great promise; a career in 
which we may all take pride. Even as a soldier upon 
the battle field gives his life in patriotic service for 
his Country, so Judge Jones in his service to his fellow- 
men upon this Bench, gave his life with the same high 
patriotism. 


From Mr. E. J. L’Engle: 

The bar of this Court has sustained more than 
a professional loss in the death of Judge Jones. Not 
only those who enjoyed his personal friendship while 
he was at the bar, but all who practiced before him 
after his appointment to the bench, learned to esteem 
and value him as a friend. His life record of kindliness, 


human sympathy and just dealing were qualities which 
characterized not only his judicial work but his rela- 
tions with others throughout his life. The same quiet, 
considerate and kindly courtesy which we knew in him 
as a lawyer and a friend were found in his official re- 
lations as a Judge. 

The traditions of this Court, which had been es- 
tablished on a high plane of ability and character by 
Judge Jones’ predecessors, were fully maintained dur- 
ing his service on the bench. As a Judge, he set an ex- 
ample of fairness, tolerance and an unfailing desire to 
see that right and justice prevailed. The members of 
his bar will never forget his unfailing courtesy and 
patience. His great store of sound common sense and 
his conscientious willingness to hear and consider the 
contentions of counsel and litigants gave strength and 
convincingness to his decisions. While he did not lack 
firmness and decision of character when those qualities 
were required, his simplicity and kindliness, his sym- 
pathy with human nature and his inate sense of justice, 
inspired the deep respect and personal esteem of the bar 
of this Court. These qualities will always be associ- 
ated with his name. 

The bar of this Court and the people of Florida 
have suffered a great loss in the death of Judge Jones. 
He was a just and able Judge and a kindly Christian 
gentleman. 


From Mr. Scott M. Loftin: 

MAY IT PLEASE THE COURT: 

Amid the cares and responsibilities, the triumphs 
and disappointments, and the ever changing scenes of 
this busy life, it is most fitting that we should pause 
a while today to pay tribute of respect and esteem to 
our much beloved senior presiding judge of this court, 
Honorable Lake Jones, who has passed beyond our 
vision, but not out of our memory. 

From a modest beginning in the postal service of 
our government he achieved one of the highest judici- 
al offices in this, his adopted State. Although admitted 
to the bar somewhat late in life, by steadfast perse- 
verance and close application to work, combined with 
a good legal mind, he attained success in his chosen 
profession of the law. Because of his high ideals and 
his uniform courtesy to all with whom he came in 
contact, he gained and held the high regard and confi- 
dence of the members of the bar and the people gener- 
ally. When his name was presented for appointment 
as one of the judges of this court he had an unusually 
large and flattering endorsement of both lawyers and 
laymen. Although he was a Republican in politics, his 
endorsement from Democrats was much larger than . 
from Republicans. His life again demonstrated the 
possibility of an humble American citizen, born with- 
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out wealth or influence, by his own efforts surmount- 
ing all difficulties and attaining high office under our 
form of Government. His success should be an inspira- 
tion to the youth of the land, and especially to the 
young lawyer just starting on his career. 

As a jurist Judge Jones demonstrated that he pos- 
sessed the necessary qualities for the fair and impartial 
administration of justice—knowledge of the law, an at- 
tentive mind, a good memory, untiring industry, and 
the faculty of grasping at once the essential points of 
a case. He brought with him to the bench the courage 
of his convictions and an abundance of good common 
sense, which, with his other admirable qualities, en- 
abled him to render sound judgments expeditiously and 
without fear or favor. After the passing of Judge Call, 
and before the appointment of the two additional 
Judges, he worked unceasingly in an effort to clear up 
the accumulated cases on the docket in this district— 
so much so that his friends felt that he was undermin- 
ing his health and remonstrated with him about it. He, 
however, was so conscientious that he insisted that he 
must to the limit of his physical ability hear and dis- 
pose of pending cases. His greatest and completest sat- 
isfaction in life was derived from work well and faith- 
fully done. 


All who knew Judge Jones admired him for his 


’ simplicity and sincerity, his loyalty and devotion to 


principle, and his friendship and sympathy for his fel- 
low man. His success in life did not spoil him—he was 
the same plain, unassuming man in the last days of his 
life as when I first knew him. He was ever modest and 
retiring in his disposition and consistenly shunned pub- 
licity of all kinds. I shall always think of him as I last 
saw him, just two days before his untimely passing, 
when I sat next to him at the luncheon of the Jackson- 
ville Bar Association. I never saw him in better spirits 
and never did he look so well and happy. With this last 
likeness imprinted on my memory, I can say in the 
words of the poet: 
“There is no death! what seems so 
Is but transition to another sphere. 
We close our eyes and fall asleep 
To waken where they never weep. 


There is no death! An angel form 

Walks o’er the earth with silent tread; 
He bears our best loved ones away 

And then we call them dead”. 


From Colonel W. E. Kay: 

“May it please your honors: 

“It has not been so long ago that, Rhydon M. Call, 
beloved and respected, was eulogized within these walls. 
Now in the presence of this assemblage of the mem- 
bers of the bar gathered from his district we perform 


sadly the duty of giving the just meed of regard to 
the splendid character who during his life was known 
as Lake Jones. I am no utterer of fulsome laudation. 
When a tribute is paid it should have a proper relation 
to the career of the one eulogized. The man to honor 
whose memory we have gathered here today had a 
career that was possible only in these United States 
and could not have occurred in any other of the coun- 
tries of the world, for nowhere else could one with so 
brief a career at the bar have attained judicial honors 
where always, in other jurisdictions, they are granted 
at the close rather than at the near commencement of 
a legal career. 

“The subject of this sketch did not start life with 
the idea of a profession; on the contrary his selection 
of the responsible and complicated work connected with 
the United States mail service would indicate the very 
opposite of professional ambition. The rule is that when 
education is finished legal studies are undertaken and 
when men reach their majority they are well toward 
the taking up of the activities of legal life whereas 
Judge Lake Jones did not until well on in life decide 
to study law, take his degree and enter in on the 
practice when he was 41 years of age. His best friends 
make no claim to an exceptional brilliancy of mind, to 
an eminent fitness for trial work or to a forensic ca- 
reer. His professional life was rather advisory than li- 
tigous but those who came in contact with him in the 
course of the partnership relation with which he was 
so pleasantly associated found him to be clear head- 


ed, fair and with a just approach to contested situ- 
ations. 


“When the growth of the work in the Southern 
district undertaken by Federal Judge Call accumulat- 
ed so rapidly during those days when the growth of 
Florida was so phenomenal that the federal congress 
provided an additional judge to share the burdens, the 
question of who should be appointed became an import- 
ant matter for the consideration of the bar. Very soon 
it became known that the appointment would come from 
within the personnel of the dominant political party 
with which he was affiliated on principle and not for 
pelf. Due consideration given to the claims of 
those mentioned resulted in the wide endorsement of 
Lake Jones, for he was recognized as having the im- 
portant requisites of a good judge; clear of head, clean 
of heart, fair to all and prompt in action. The observa- 
tion of this speaker extending for many years of 
active life at the bar long since convinced him that 
rarely does it prove wise to place upon a nisi prius 
bench a lawyer who has had wide activities of varying 
characters in the general practice, particularly if he 
be a man proud of his work, fixed in his convictions 
and difficult to change; for when such a man goes upon 
the bench, he is so permeated with the controversies of 
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so wide a character, in so long a career, that almost 
insensibly he leans to vindicate by his rulings the po- 
sition he pressed as an advocate. A man well grounded 
in the principles of the law, who would patiently listen 
to the presentation by lawyers who know more about 
that particular case than any judge can ever know, 
with the power of decision can rule promptly, speed 
the cause and attain results, where the judge who 
undertakes to be an advocate or a law writer or is 
overly anxious to be absolutely right, will so delay the 
progress of causes as to amount to denial of justice 
to suitors. Judge Jones in his courteous way listened 
and promptly decided. His decisions indicated a clear 
grasp of the issues before him, met the approval of 
the lawyers as a whole throughout his district, and 
even those against whom he ruled felt that in fairness 
to Judge Jones he must accord him the justice of an 
earnest effort to promptly reach truth. 

“Judge Jones came upon the bench to fill rather 
a difficult role. Judge Call had to a remarkable degree 
the respect and admiration of the lawyers of the dis- 
trict. Judge Jones accorded to him a measure of res- 
pect which was gratifying to Judge Call himself and 
approved by the bar; but in so doing, while yielding 
every courtesy he waived no right and failed not to 
proceed to the prompt discharge of his duties, always, 
however, respecting any ruling that the senior judge 
had made on like questions. Throughout his career he 
was fine, intelligent, and made such a place in the 
judicial annals of our country and as well, particularly 
in the district in which he served, as those who follow 
after him and the one who will be selected soon to don 
his ermine will find it a hard undertaking to carry on 
the work that Judge Jones so successfully discharged. 

“Personally he was heavy of frame, a fine propor- 
tioned head, broad brow, a distinctive nostril, a mouth, 
jaw and chin which spoke determination and an eye 
while it spoke intelligence likewise emitted friendli- 
ness. Always courteous, mingling suavity with dignity, 
he so conducted the high duties of his office as to leave 
behind him a record of which the lawyers of his dis- 
trict are justly proud and which is a heritage to his 
bereaved family and a consolation to his friends. 

“My own contact with Judge Jones after his go- 
ing on the bench was limited to appearances in mat- 
ters not involving jury issues. He was aware of and 
appreciated the work done by the national committee 
of the American Bar Association where I was active 
as the member from Florida and which resulted fav- 
orably in increasing the compensation of federal judges 
where, I think, he had reached the conclusion that un- 
less the compensation was materially increased, he, 
like many others, would have to leave the bench while 
yet comparatively young to earn not merely a satisfac- 
tory income for himself and his family, but as well to 
lay up a competence for his later years. 
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“I have met him on several occasions at public 
gatherings and found him always companionable. I am 
told by those with whom he associated closely in social 
life that he was always an asset to any party and added 
to the joy of those so fortunate as to be in contact 
with him. I can well believe it. 

“T have heard nothing but sentiments of the live- 
liest esteem for his beautiful home life. Others will 
dwell upon these things and do justice thereto in the 
fullness of their knowledge where I can only refer from 
reputation. 

“He has left us all too soon. He ought to have 
been spared many years to carry on the work which 
every day was ripening into better service. 

“The ways of Providence are beyond us, but now 
we lay these wreaths on the tomb of the memory of 
one whose mortal remains repose in our midst, but 
spirit has passed on to that land beyond the grave, 
where the wicked cease from troubles and the weary 
are at rest; and who long ere this has received the 
deserved commendation ‘Well done thou good and faith- 
ful servant’.” 


Mr. F. P. Fleming, of the Jacksonville Bar, paid 
touching tribute to Judge Jones. 

“Our dear friend has passed on,” he said, “but 
his memory will live for years to come, handed down 
from one lawyer to another. He was and will be look- 
ed up to and revered.” 


Mr. Fleming touched upon the early life of Judge 
Jones, asserting that he had had none of the advan- 
tages available for the youths who begin the profes- 
sion of law today, but worked from necessity, finding 
time to study and prepare for admission to the bar 
through his own desire for accomplishment. 


From Judge Alexander Akerman: 

If my memory serves me right, it was, perhaps, 
thirty years ago when I first met Lake Jones. I had at 
that time recently been appointed Assistant United 
States District Attorney and Mr. Jones was a Post Of- 
fice inspector, stationed at that time, I believe, at Way- 
cross, Georgia. 


As the District Attorney’s office is the legal ad- 
visor of Post Office Inspectors, I was, of course, thrown 
very closely with Mr. Jones, and I found him an inde- 
fatigable worker, never neglecting the smallest detail 
in connection with the preparation of his cases for pros- 
ecution. He had one characteristic, which, unfortunate- 
ly, is very rare in those engaged in the prosecution of 
crime, that was, that he was as anxious to develop facts 
which inured to the benefit of the defendant as he 
was to develop facts that would inure to the benefit 
of the Government. He was transferred from my terri- 
tory and we drifted apart. My next association with 
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him was after he had been appointed Judge when I ap- 
peared before him as a trial lawyer and I found him 
patient, fair and courteous as a trial judge. 

A little more than a year ago I was appointed one 
of the Judges in this district and Judge Jones wel- 
cimed me with “‘open arms,” and I have had occasion 
to be associated with him intimately since that time 
and his chief desire seemed to be to fairly and honestly 
dispatch the business of the District and he was also 
anxious to see that there should be no conflict in the 
decisions of the three Judges in this District and thus 


to establish uniformity in the judicial decisions of this 
district. I am firmly convinced that his life was short- 
ened and he almost became a martyr in his endeavor to 
keep the business in the district going. 

An order will be entered that the resolutions sub- 
raitted by the Committee be recorded in the minutes of 
this Court and a certified copy of the same be furn- 
ished the family of the deceased, and as a further mark 
of respect to the memory of Judge Jones, the Court 
will now stand adjourned for the day. 

June 21, 1930. 
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CONTESTED ELECTION CASE OF WILLIAM C. LAWSON V. RUTH BRYAN OWEN 

(NotE—The House of Representatives of the United States recently determined in favor of Mrs. Ruth 
Bryan Owen the election contest brought by Mr. William C. Lawson concerning the right of Mrs. Owen to her 
seat as a representative in the Seventy-first Congress of the United States from the Fourth Congressional Dis- 
trict of Florida. The legal points involved are of great interest and the Law Journal is therefore publishing 
herewith the report of the Committee as well as the remarks of certain members of the Committee in the House 
of Representatives discussing this case. The Committee found Mrs. Owen was entitled to her seat and the re- 
port of the Committee was adopted by the House—Editor.) 


71st Congress, 2d Session, House of Representatives, _ 
Report No. 869 


WILLIAM C. LAWSON-RUTH BRYAN OWEN 
ELECTION CASE 


March 24, 1930.—Referred to the House Calendar 
and ordered to be printed. 


Mr. Beedy, from the Committee on Elections No. 

1, submitted the following 
REPORT 

The Committee on Elections No. 1, having had 
under consideration the right of Mrs. Ruth Bryan 
Owen to her seat as a Representative in the Seventy- 
first Congress from the fourth congressional district of 
Florida, as submitted, the said committee, after con- 
sideration of the same, respectfully submits this re- 
port to the House of Representatives. 

THE QUESTION INVOLVED 

The question involved is whether Mrs. Ruth Bry- 
an Owen on the 6th day of November, 1928, on which 
date an election of a Representative to the Federal 
House of Representatives from the fourth congression- 
al district of the State of Florida was held in said dis- 
trict and State, had been seven years a citizen of the 
United States as required by, and within the meaning 
of, paragraph 2 of section 2, Article I, of the Consti- 
tution of the United States. 

It was contended by the contestant, William C. 
Lawson, that Ruth Bryan Owen had not been seven 
years a citizen of the United States next preceding 
the said election, and that such a period of citizenship 
must have next preceded the election in order to meet 
the qualifications for a Representative to the House 
of Representatives, as set forth in paragraph 2 of 
section 2, Article I of the Constitution; that he, the 
said William C. Lawson, being more than 25 years 
of age, and having been an American citizen for seven 
years next preceding such election, was duly qualified 
to sit in the House of Representatives as a Represen- 
tative from the fourth congressional district of Flor- 
ida for the following reasons: 

1. That the aforesaid election of Nenana 6, 
1928, he, William C. Lawson, received 36,288 duly 
qualified votes as a candidate for Representative in 


the House of Representatives from the fourth congres- 
sional district of Florida. 

2. That Ruth Bryan Owen at said election on the 
6th day of November, 1928, although receiving 67,130 
votes, had not been for seven years next preceding the 
said election a citizen of the United States, was not 
eligible or qualified for membership in the House of 
Representatives, and that said votes so purporting to 
be cast for her were a nullity. 

3. That said William C. Lawson being duly eli- 
gible and qualified to membership in the House of Rep- 
resentatives, received all the votes cast for a candi- 
date who was eligible and qualified to be a Representa- 
tive in the House of Representatives from the fourth 
congressional district of Florida and should, therefore, 
be declared the only duly elected and qualified Mem- 
ber of the House of Representatives from the said 
congressional district. 

There was no charge by the contestant of any 
fraud in the election in question, and the eligibility of 
Ruth Bryan Owen revolved upon the issue as to wheth- 
er she had been an American citizen for seven years 
within the meaning of paragraph 2 of section 2, Article 
I of the Federal Constitution. 

THE FACTS 

The contestee, Ruth Bryan Owen, was born in 
Jacksonville, Ill., United States of America, on October 
2, 1885, and resided in the United States of America 
until her marriage on May 3, 1910, to Reginald Altham 
Owen, a British subject. On the day of her marriage, 
she left the United States with her husband and re- 
sided in England with him for approximately the next 
10 years. On May 30, 1919, she returned to the United 
States with her husband and on the Ist day of Septem- 
ber, 1919, both Mr. and Mrs. Owen made their home 
in Florida where they resided until the death of Mr. 
Owen which occurred on December 12, 1927. Mrs. Owen 
still continues to reside in Florida. 

On the 23d day of January, 1925, Mrs. Ruth — 
an Owen petitioned the United States Federal Court 
for the Southern District of Florida for naturalization, 
and on the 27th day of April, 1925, she was duly 
declared a naturalized American citizen by Judge Rhy- 
don M. Call, the-duly constituted judge of such court. A 
certificate of naturalization was duly issued to Mrs. 
Owen on the said 27th day of April, 1925. 
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Mrs. Ruth Bryan Owen was a candidate on the 
Democratic ticket for election to the office of Repre- 
sentative in Congress from the fourth congressional 
district of Florida in the election duly held on the 
6th day of November, 1928. In that election it is con- 
ceded that 67,130 votes were cast for her by duly 
qualified voters of her district, and in an election leg- 
ally held. In the same election 36,288 votes were cast 
by duly qualified voters in the said district for Wil- 
liam C. Lawson, who ran on the Republican ticket as a 
candidate for election to the office of Representative in 
Congress from the fourth congressional district of 
Florida. 

THE CONSTITUTIONAL PROVISION AND 

FEDERAL LAWS AFFECTING THE CASE 

Paragraph 2 of section 2, Article I of the Consti- 
tution reads as follows: 

No person shall be a Representative who shall not 
have attained to the age of 25 years, and been 7 years 
a citizen of the United States, and who shall not, when 
elected, be an inhabitant of that State in which he shall 
be chosen. 

Paragraph 1, section 3 of the Federal expatriation 
act of March 2, 1907, reads as follows: 

That any American woman who marries a foreign- 
er shall take the nationality of her husband. At the 
termination of the marital relation she may resume 
her American citizenship, if abroad, by registering as 
an American citizen within one year with a consul of 
the United States, or by returning to reside in the Unit- 
ed States, or, if residing in the United States at the 
termination of the marital relation, by continuing to 
reside therein. 

The so-called Cable Act of September 22, 1922, 
reads as follows: 

That the right of any woman to become a nat- 
uralized citizen of the United States shall not be 
denied or abridged because of her sex or because she 
is a married woman. 

Sec. 2. That any woman who marries a citizen 
of the United States after the passage of this act, 
or any woman whose husband is naturalized after the 
passage of this act, shall not become a citizen of the 
United States by reason of such marriage or naturali- 
zation; but, if eligible to citizenship she may be natur- 
alized upon full and complete compliance with all re- 
quirements of the naturalization laws, with the fol- 
lowing exceptions: (a) No declaration of intention shall 
be required; (b) in lieu of the 5-year period of resi- 
dence within the United States and the 1-year period 
of residence within the State or Territory where the 
naturalization court is held, she shall have resided con- 
tinuously in the United States, Hawaii, Alaska, or Porto 
Rico for at least one year immediately preceding the 
filing of the petition. 

Sec. 3. That a woman citizen of the United States 


shall not cease to be a citizen of the United States 
by reason of her marriage after the passage of this 
act, unless she makes a formal renunciation of her 
citizenship before a court having jurisdiction over nat- 
uralization of aliens: Provided, That any woman citi- 
zen who marries an alien ineligible to citizenship shall 
cease to be a citizen of the United States. If at the 
termination of the marital status she is a citizen of 
the United States she shall retain her citizenship re- 
gardless of her residence. If during the continuance 
of the marital status she resides continuously for two 
years in a foreign State of which her husband is a 
citizen or subject, or for five years continuously out- 
side the United States, she shall thereafter be subject 
to the same presumption as is a naturalized citizen of 
the United States under the second paragraph of sec- 
tion of the act entitled “An act in reference to the 
expatriation of citizens and their protection abroad,” 
approved March 2, 1907. Nothing herein shall be con- 
strued to repeal or amend the provisions of Revised 
Statutes 1999 or of section 2 of the expatriation act 
of 1907 with reference to expatriation. 

Sec. 4. That a woman who, before the passage 
of this act, has lost her United States citizenship by 
reason of her marriage to an alien eligible for citizen- 
ship, may be naturalized as provided by section 2 of 
this act: Provided, That no certificate of arrival shall 
be required to be filed with her petition if during the 
continuance of the marital status she shall have re- 
sided within the United States. After her naturaliza- 
tion she shall have the same citizenship status as if 
her marriage had taken place after the passage of 
this act. 

Sec. 5. That no woman whose husband is not eli- 
gible to citizenship shall be naturalized during the 
continuance of the marital status. 

Sec. 6. That section 1994 of the Revised Statutes 
and section 4 of the expatriation act of 1907 are re- 
pealed. Such repeal shall not terminate citizenship ac- 
quired or retained under either of such sections nor 
restore citizenship lost under section 4 of the expatri- 
ation act of 1907. 

Sec. 7. That section 3 of the expatriation act of 
1907 is repealed. Such repeal shall not restore citizen- 
ship lost under such section nor terminate citizenship 
resumed under such section. A woman who has re- 
sumed under such section citizenship lost by marriage 
shall upon the passage of this act, have for all pur- 
poses the same citizenship status as immediately pre- 
ceding her marriage. 

Note—The italics in the foregoing act are the 
committee’s. 

It was contended by the contestant, William C. 
Lawson, that although Mrs. Owen was born an Amer- 
ican citizen and resided here as such until May 3, 
1910 (a period of 24 years and 7 months) that under 
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the provisions of the expatriation act of Congress of 
March 2, 1907, she lost her citizenship through her 
marriage to a British subject. It is also contended that 
although she was admitted to American citizenship 
on April 27, 1925, through naturalzation proceedings 
under the terms of the Cable Act of Septemebr 22, 1922, 
that nevertheless on the date of her alleged election 
to Congress on November 6, 1928, she had been an 
American citizen next preceding said election for a 
period of only 3 years, 6 months, and 9 days. It was 
argued that although in the present instance Mrs. Ow- 
en is, and always has been, loyal to and familiar with 
our American system of Government and American in- 
stitutions, yet a term of seven years’ citizenship next 
preceding the date of a Federal election must be in- 
sisted upon in all cases in accordance with the alleged 
intent of the drafters of the Constitution, to insure 
proper qualification in all cases, and to protect us 
against foreign influence in the Federal Congress. 

It was pointed out by contestant’s counsel that if 
the citizenship requirements of the Federal Constitu- 
tion, as set forth in paragraph 2 of section 2, Article 
I of the Constitution, were to be construed as cumu- 
lative and Mrs. Owen’s term of American citizenship 
prior to her marriage were to be added to her term 
of citizenship subsequent to her naturalization, a dan- 
gerous precedent would be established and the true in- 
tent of the constitutional requirement in question would 
be subverted. 

The contestant thereupon asked the committee to 
conclude that inasmuch as Mrs. Owen was not a legally 
qualified condidate for election to the House of Rep- 
resentatives in accordance with the requirements of 
the Federal Constitution, all the votes cast for her 
were a nullity, and that William C. Lawson, the con- 
testant, being a duly qualified candidate for election 
to the House of Representatives in all respects, was by 
virtue of the 36,288 votes cast for him under date of 
November 6, 1928, the only representative from the 
fourth congressional district of Florida legally entitled 
to a seat in the House of Representatives. 

To substantiate his contention in this behalf, the 
contestant submitted, among others, the following cases 
to the committee: State v. Frear (144 Wis. 79); Gu- 
lick v. New (14 Ind. 93); State v. Bell (160 Ind. 61) ; 
Hoy v. State (168 Ind. 506). 

An examination of all the precedents cited by 
counsel for the contestant reveals the fact that knowl- 
edge brought home to the voters respecting the ineli- 
gibility of candidates for office and for which candi- 
dates they voted despite their knowledge of ineligibil- 
ity, are limited to cases involving ineligibility based 
on a palpable physical fact or on an established legal 
fact. 

The Wisconsin case of State v. Frear embraced the 
following facts: In a primary election and after the 


ballots therefor had been printed, a candidate for the 
nomination as attorney general was drawned. The fact 
of his death was widely published in letters, tele- 
grams and newspapers throughout the State. Voters 
were urged to cast their ballots for the deceased candi- 
date on the ground that the State central committee 
could fill the vacancy if he (the deceased candidate) 
received the plurality of votes in the primary election. 
The court rightly held that votes cast for a deceased 
person by voters who knew of his decease, must be 
regarded as so much blank paper. 

In this Wisconsin case, there was no question 
as to the death of one of the candidates for attorney 
general. His death was a generally known and physical 
fact. It involved, no question, which under the Consti- 
tution and the law, must be decided by that branch 
of the Government legally authorized to pass upon 
the issue before the fact itself could be established. 
The Frear case and others cited are unquestionably 
good authority for the conclusion that even when a 
majority of voters cast their votes for a person who 
can not in any event take office, all votes so cast 
should be considered a nullity—this on the theory that 
an election is held for the purpose of electing a candi- 
date to office, and not for the purpose of creating a 
vacancy. 

As counsel for the contestant, William C. Lawson, 
stated, referring to English cases which were not 
cited: 

If a vote for a man known by the voter to be 
“dead” con be counted, then “a vote for a stick or 
stone” or for “the man in the moon” should also be 
counted. 

The committee agrees with counsel for the con- 
testant that the case of State v. Frear and other 
cases cited in connection therewith are good authority 
for the proposition that where the ineligibility of a 
candidate is an established and unquestioned fact, and 
voters who with knowledge, willfully insist upon vot- 
ing for a candidate physically or legally dead, they 
should lose their votes and that the remaining candi- 
date, although receiving only a minority of the votes 
cast, is in fact elected. ; 

It is the judgment of the committee that the above 
cases are not applicable to the case of Mrs. Ruth Bry- 


_an Owen. The question of her citizenship and her in- 


cidental eligibility or ineligibility was a highly disput- 
able question. It was not an established physical or 
legal fact. True, Mrs. Owen had sought the opinion of 
some of the leading law firms in Florida when she was 
a candidate for the nomination as Representative to 
Congress from the fourth congressional district of Flor- 
ida in the 1926 primaries. These legal opinions support- 
ing her eligibility were reduced to a written statement 
over the signatures of the various lawyers consulted. 
The statement was later printed and freely circulated 
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in the district in question during the primary campaign 
of 1926. However, it did not reduce the question to a 
settled fact. 

Indeed Mrs. Owen’s opponents took the opposite 
view respecting her eligibility not only in the primary 
campaign of 1926, but also in the primary campaign 
and the ensuing elections of 1928. Press statements as 
to her eligibility were freely discussed and circulated, 
and the question of her citizenship was conceded by 
both candidates to have been in issue not only in her 
primary campaign of 1926, but in the primary cam- 
paign and the ensuing election of 1928. 

Neither Mrs. Owen’s attorneys nor the people of 
Florida had authority to determine the question of 
citizenship involved. Her citizenship status was de- 
fined by provisions both of the Federal Constitution 
and of the Federal laws open to various constructions. 
The power to settle the disputed question as to the 
citizenship status of Mrs. Owen rests solely with the 
House of Representatives which, under the provisions 
of paragraph 1 of section 5, Article I of the Federal 
Constitution: 
shall be the judge of the elections, returns, and quali- 
ficiations of its own members. 

Not through any exercise of the right of suffrage 
by the people of Florida, but only through action by 
the Federal Congress is the citizenship status of Mrs. 
Owen to be removed from the realm of mere contention 
and established in fact. 

Your committee, therefore, concludes inasmuch as 
the voters of the fourth congressional district of Flor- 
ida cast a majority of votes for Mrs. Owen in an elec- 
tion legally held, not in the fact of an established fact 
of ineligibility but rather in the fact of an opponent’s 
contention as to ineligibility, that their votes were not 
thrown away. It is the view of your committee that 
the majority vote in question expressed a preference 
for Mrs. Owen, who was physically able to take a seat 
in the House of Representatives, and who could not 
legally be precluded therefrom except by action of the 
House of Representatives. 

Your committee proceeds from this conclusion to 
the next question involved as to whether Mrs. Ruth 
Bryan Owen had on November 6, 1928, been seven 
years a citizen of the United States within the meaning 
of the Federal Constitution, as set forth in paragraph 
2 of section 2, Article I. 

By a unanimous vote, your committee concludes 
that Mrs. Owen measures up to the requirements of the 
Constitution as to seven years’ citizenship. Five mem- 
bers of the committee, namely, Representatives Letts, 
Goodwin, Kading, Newhall, and Johnston, arrive at 
their conclusion through a consideration of the con- 
stitutional provision alone. They believe that the 7- 
year period of citizenship is cumulative; that it was not 
the intent of the framers of the Constitution, and that 


it is not now to be construed as meaning that the 
seven years’ citizenship qualification for a Representa- 
tive in the House of Representatives is to be limited to 
the seven years next preceding the date of election. 

They take the position that in construing any sec- 
tion of the Constitution, the ordinary meaning should 
be ascribed to its language and that when that mean- 
ing is apparent on the face of the instrument, 
the language used must be accepted both by 
legislatures and by courts, without adding to it or tak- 
ing from it. Their view is that if the framers had in- 
tended the seven years’ citizenship to have been limited 
to the seven years next preceding an elction, they 
would have said so. Their final conclusion is that inas- 
much as Mrs. Ruth Bryan Owen had been a citizen of 
the United States for 24 years and 7 months prior to 
her marriage, and for 3 years and 6 months subsequent 
to her naturalization, she enjoyed an American citizen- 
ship extending over a period of 28 years and 1 month, 
and is, therefore, eligible to seat in the Federal House 
of Representatives. 

The four remaining members of the committee, 
namely, Representatives Beedy, Eslick, Hall, and Clark, 
base their conclusion upon another line of reasoning. 
They reason that the 7-year period of citizenship re- 
quired of eligibles to a seat in the House of Represen- 
tatives must be construed as meaning seven years next 
preceding the date of election. Their view is that while 
Mrs. Owen lost her American citizenship under the 
expatriation act of March 2, 1907, by her marriage to 
an alien on May 8, 1910, she nevertheless regained her 
American citizenship through naturalization under the 
terms of the Cable Act of September 22, 1922. They 
concede that the Cable Act was not retroactive in the 
sense that its enactment, though it expressly repealed 
section 3 of the expatriation act of 1907, restored Jost 
citizenship. 

Their view is that the Federal Congress which had 
the power to deprive Mrs. Owen of her American citi- 
zenship under the expatriation act of 1907, also had 
the power to pass a law which set out the procedure 
by means of which she could recover her American 
citizenship. This she did when she became a natural- 
ized American citizen under the provisions of section 
2 of the Cable Act. They hold that though Mrs. Owen 


_lost her United States citizenship under the ex- 


patriation act of 1907 by reason, of her marriage to an 
alien, she nevertheless regained it under the Cable Act 
which, in the concluding sentence of section 3, declares 
that: 
after her naturalization she shall have the same citi- 
zenship status as if her marriage had taken place after 
the passage of this act. 

That status, say those of the committee who in- 
sist upon a 7-year period of American citizenship next 
preceding the election, is clearly set forth in the first 


| 
4 
P 
3 
4 
a 
| 
or 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 69 


sentence of section 3 of the Cable Act, which declares 
that: 

a woman citizen of the United States shall not cease 
to be a citizen of the United States by reason of her 
marriage after the passage of this act * * * 

They hold that the Cable Act passed subsequent 
to the adoption of the nineteenth amendment, which 
gave the ballot to the American women, should be view- 
ed in the light of that amendment as but another step 
in extending the rights and privileges of American 
women. Their view is that it should be liberally con- 
strued as a measure intended to right an injustice done 
American women by the act of 1907, and to place her 
upon an equality with American men who never lost 
their American citizenship through marriage with an 
alien. 

Their conclusion is that Mrs. Ruth Bryan Owen, 
through naturalization, enjoys the same status as an 
American woman who marries an alien subsequent to 
the passage of the Cable Act, namely, the status of one 
who never loses her citizenship. In the terms of the 
Cable Act itself, hers is the status of a woman who: 
does not cease to be a citizen of the United States by 
reason of her marriage. 

It is, therefore, the unanimous conclusion of your 
committee that Ruth Bryan Owen meets the require- 
ments of one eligible to a seat in the House of Repre- 
sentatives, as set forth in paragraph 2 of section 2, 
Article I of the Constitution. 

For the above reasons, the committee unanimous- 
ly recommends the adoption of the following resolu- 
tions: 

Resolved, That William C. Lawson was not elected 
a Representative to the Seventy-first Congress from 
the fourth congressional district of the State of Flor- 
ida and is not entitled to a seat therein. 

Resolved, That Ruth Bryan Owen was duly elected 
a Representative to the Seventy-first Congress from 
the fourth congressional district of the State of Flor- 
ida and is entitled to retain her seat therein. 

ADDITIONAL MAJORITY VIEWS 

The undersigned members of the committee, con- 
stituting a majority thereof, feel that they may very 
properly amplify the report of the chairman by setting 
out the reasoning which leads them to their conclusion. 

It is to be regretted that the committee is not in 
harmony upon the constitutional question involved. 
That question far outweighs the consideration per- 
sonal to Mrs. Owens, which is unanimously reached by 
the committee. 

The majority would concede that Mrs. Owen comes 
within the letter and the spirit of the constitutional 
provision which requires that she shall have been sev- 
en years a citizen of the United States. The minority 
hold that she was not so qualified to be a candidate for 
a seat in the House of Representatives because they 


conclude that the seven years’ citizenship required 
must have been the seven years next preceding the 
election at which she was chosen to represent her 
Florida district. 

The minority think that her naturalization under 


the Cable Act restored the citizenship which she had ~ 


lost through expatriation by her marriage to a British 
subject in 1910. They resort to the last sentence in 
section 4 of the Cable Act, which provides: “After 
her naturalization she shall have the same citizenship 
status as if her marriage had taken place after the 
passage of this act.’”” They construe this provision of 
the law to restore to her the American citizenship 
which under the expatriation act was lost to her from 
the date of her marriage to a British subject until the 
date of her naturalization in 1925. It is evident that 
less than seven years intervened between her naturali- 
zation in 1925 and her election in 1928. The minority 
contend that her naturalization under the Cable Act 
had the effect of obliterating the citizenship which she 
enjoyed or resented as a British subject from 1910 to 
1925 and, in effect, hold that by virtue of her naturali- 
zation under the Cable Act she has always been an 
American citizen. 

The majority say that the language of the Cable 
Act above quoted only establishes her citizenship 
status after the date of her naturalization. This seems 
to be the clear meaning of the provision, if the words 
and language employed be given ordinarily accepted 
meaning. If this reasoning is not conclusive, the ma- 
jority think that the language of section 7 of the Cable 
Act is not susceptible of misinterpretation. That sec- 
tion provides in specific language for the repeal of sec- 
tion 3 of the expatriation act and, in language just as 
definite and specific, settles the question here in dis- 
pute. It provides: “Such repeal shall not restore citi- 
zenship lost under such section * * *.” 

To give the constitutional provision the construc- 
tion asked by the minority and to give the Cable Act 
the meaning ascribed to it by such minority is to pre- 
sent an inconsistency. They give the constitutional 
provision a strict interpretation, saying in effect that 
Mrs. Owen is ineligible unless she was a citizen for the 
seven years next preceding her election. They admit 
she did not enjoy American citizenship during such 
seven years. They would, however, allow Congress to 
contravene this constitutional requirement and supple- 
ment her citizenship of less than four years, extending 
from 1925 to 1928, by ascribing American citizenship 
to her during the period of her expatriation. 

The majority say that the legal fiction may not be 
indulged. It is contrary to considerations of public 
policy, logic, and reason. It is abstractly impossible. 
It would make untrue an obvious, evident, and known 
fact, to wit, that Mrs. Owen was a British subject from 


the year 1910 until her naturalization in 1925. Indeed, 
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Mrs. Owen could not be heard to dispute the fact, hav- 
ing applied for naturalization as a British subject. 
When she received her certificate of naturalization she 
forswore allegiance to the King of Great Britain. 

Let us indulge in a few questions and answer them 
for ourselves. 

Question. Who is the judge of the quailfications 
of Members of the House of Representatives? 

Answer. The Constitution provides that the 
House of Representatives shall be such judge. 

Question. Does the Senate have anything to say 


with respect to the qualifications of a Member of the 
House? 


Answer. No. 
Question. Does the President have anything to 


say with respect to the qualifications of a Member of 
the House? 


Answer. 
Question. 


No. 
Is the House of Representatives alone 


responsible for the enactment of the Cable Act? 


Answer. No. The Senate concurred in its enact- 
ment and it required the signature of the President. 

Question. Have we then permitted the Senate and 
the President to take from the House its exclusive rignt 
to judge the qualifications of its Members? 

In our view the minority sets up a man of straw 
and then proceeds to righ it with him. They read into 
the constitutional provision a requirement that the 
seven years’ citizenship shall be next preceding the 
election. Having read this requirement into the con- 
stitutional provision, they find it necessary to resort to 
mental acrobatics to avoid what they have done and to 
give Mrs. Owen the seat which she claims. This they 
do by giving the Cable Act a meaning which the lang- 
uage does not warrant and which is in direct conflict 
with the plain language in section 7 thereof. 

Obedience to conscience and duty requires us to 
give consideration to the constitutionality of the Cable 
Act. That no court has declared the Cable Act uncon- 
stitutional is of no moment. For the purposes here 
considered the constitutionality of the Cable Act can 
only be determined by the House of Representatives. 
There is no other forum in which such constitutional 
question may be debated and no other body which can 
decide the question. The Constitution provides that 
the House of Representatives shall be the judge of the 
election and qualifications of its members. We must 
fact that responsibility. We assumed such duty in full 
measure when, as individuals, we subscribed to the 
oath of office, the chief and central obligation of which 
requires us to support and defend the Constitution of 
the United States. 

If the Cable Act may be interpreted and made 
available for Mrs. Owen, as the minority contend, it 
must follow as the night the day that Congress may, 
if it wishes, provide that an alien shall, after his natu- 
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ralization, have the status and enjoy the privileges of a 
natural born citizen, making him eligible for the office 
of President of the United States, contrary to the letter 
and spirit of the constitutional inhibition in that re- 
gard; and making him eligible immediately after his 
naturalization, as far as citizenship is concerned, for 
the office of Representative in Congress. 

We of the majority think, if we accept the consti- 
tutional provision as written by the fathers, it is free 
from difficulty; that doubt only arises when we seek 
to change it by writing into it something not said by 
the framers. A review of the debates and proceedings 
of the Constitutional Convention convinces us that the 
omission of words, such as the minority would read 
into the provision, was not a matter of inadvertence. 

The framers of the Constitution sought to avoid 
language or phraseology which is complex and shunned 
any hidden meaning. They employed language which 
is clear, simple, and easy of understanding. The or- 
dinary rules of construction are natural. They forbid 
the adding of any intent not reasonably within the 
meaning of the language. 

The fathers sought to place in the Constitution 
only principles fundamental in government. They 
undertook the task with imagination, with a large vis- 
ion of things to come. By deliberate design they 
stated fundamental principles broadly expressive of the 
purposes sought to be accomplished. It was recognized 
that progress, incident to the development of the coun- 
try and the working out of our political destinies, would 
present to future generations concrete problems not 
foreseen by them. They wished to express the genius 
of a new government, one “of laws and not of men.” 
They wisely provided the skeleton which would sup- 
port the living organism of a great republic, instituted 
for the government of free men. It was their desire to 
leave to Congress as fully as possible the opportunity 
and the responsibility of passing upon the qualifica- 
tions of members. They deemed it wise that a Repre- 
sentative should have passed the ordinary period of 
education and should be possessed of mature judg- 
meit. They, therefore, provided that he shall have at- 
tained his twenty-fifth year. They considered it ap- 
propriate that a Representative should reflect the sen- 
timent and views of his neighbors. To assure this 
they required that he shall be an inhabitant of the 
State in which he is chosen. The only other qualifica- 
tion was as to citizenship. The fathers very earnestly 
desired that Representatives in Congress should know 
our history and our institutions; understand our politi- 
cal hopes and aspirations and be in sympathy with 
them. 

It is recognized that the obvious danger sought 
to be avoided was that of foreign influences. In re- 
quiring seven years’ citizenship as a qualification for 
the office of Representative in Congress, it was hoped 
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to guard against this danger, but nothing was said in 
the Constitution about foreigners or with reference to 
foreign influences. The fathers met this situation as 
they did all others., They sought a general principle 
which would effectuate their purpose. As a com- 
promise of opinion and judgment, seven years citizen- 
ship was agreed upon as the length of time which 
might reasonably produce in the mind and character of 
a citizen the attitude and qualities deemed desirable 
for a Representative in Congress. The delegates pre- 
ferred flexibility which would yield to the judgment of 
future generations and were content with a statement 
of the qualifications mentioned, leaving the matter of 
qualification in other respects to the House. 

F. DICKINSON LETTS. 

CHARLES A. KADING. 

ROWLAND L. JOHNSTON. 

GODFREY G. GOODWIN. 

J. LINCOLN NEWHALL. 


(Congressional Record p. 10620, June 6, 1930) 
Election Case—William C. Lawson—Ruth Bryan Owen 

Mr. Beedy. Mr. Speaker, I calf up a privileged re- 
port from the Committee on Elections No. 1, in the 
case of William C. Lawson against Ruth Bryan Owen. 

The Speaker. The Clerk will report the resolutions. 

The Clerk read the resolutions, as follows: 

House Resolution 241 

Resolved, That William C. Lawson was not elected 
a Representative to the Seventy-first Congress from 
the fourth congressional district of the State of Flor- 
ida and is not entitled to a seat therein. 

Resolved, That Ruth Bryan Owen was duly elected 
a Representative to the Seventy-first Congress from 
the fourth congressional district of the State of Flor- 
ida and is entitled to retain her seat therein. 

Mr. Beedy. Mr. Speaker, the Committee on Elec- 
tions No. 1 is unanimous in its decision that Mrs. Owen 
is entitled to her seat this Congress. I ask unanimous 
consent to extend my remarks on the subject at this 
time. 

The Speaker. Without objection, it is so ordered. 

Mr. Beedy. Mr. Speaker, this case raises the ques- 
tion as to whether Mrs. Ruth Bryan Owen, of the 
fourth district of Florida, the contestee, had been seven 
years a citizen of the United States on her election to 
Congress on November 6, 1928, within the meaning 
of paragraph 2, section 2, Article I of the Constitution. 

William C. Lawson, also of the fourth district of 
Florida, was a candidate for Congress in the election 
of 1928, and as such received 36,288 duly qualified 
votes. He contests the election of Mrs. Owen on the 
ground that though she received 67,130 votes in the 
national elections held November 6, 1928, that inas- 
much as she had not been for seven years next pre- 
ceding the said election a citizen of the United States, 


the said votes purporting to be cast for her were a null- 
ity and could not elect her to Congress. 

To substantiate his contention that the votes cast 
for Mrs. Owen were a nullity, Mr. Lawson, through 
counsel, submitted among others the following cases: 
State v. Frear (144 Wis. 79), Gulic v. New (14 Ind. 93), 
State v. Bell (160 Ind. 61), Hoy v. State (168 Ind. 506). 

In considering these cases the committee unani- 
mously decided that they were not applicable to Mrs. 
Owen’s case. It was the view of the committee that 
they applied only to cases where candidates were voted 
for by the electorate despite the known fact of the can- 
didates’ deaths just prior to the election, or despite the 
established fact that the candidates were not eligible 
for election as a matter of law. 

The question as to Mrs. Owen’s eligibility was a 
disputed question. Her eligibility or ineligibility had 
never been established as a matter of law. Under the 
circumstances the committee decided that votes cast 
for her election were legally cast and that on the face 
of the returns Mrs. Owen was elected a Member of 
Congress. 

In passing on the direct question involved, namely, 
whether Mrs. Owen on the date of the aforesaid elec- 
tion had been seven years a citizen of the United States 
within the requirements of the Federal Constitution, 
the following facts are worthy of consideration; Mrs. 
Owen was born in Jacksonville, Ill., U.S. A., on October 
2, 1885. She resided in America until May 3, 1910. 
On this day she married Reginald Altham Owen, a 
British subject, and on the same day left the United 
States with her husband for England, where she re- 
sided with him for the next 10 years. 

Under the provisions of law obtaining at the time, 
Mrs. Owen unquestionably lost her American citizen- 
ship by her marriage to a British subject. Such a loss 
of citizenship resulted from the provisions of section 
3 of the so-called expatriation act of March 2, 1907, 
which reads as follows: 

That any American woman who marries a for- 
eigner shall take the nationality of her husband. At 
the termination of the marital relation she may resume 
her American citizenship, if abroad, by registering as 
an American citizen within one year with a consul of 
the United States, or by returning to reside in the 
United States, or, if residing in the United States at 
the termination of the marital relation, by continuing 
to reside therein. 

This provision of law, it is now conceded, worked 
a hardship upon the American woman. She alone suf- 
fered the loss of her citizenship by the contraction of 
her marriage with a foreigner. An American man was 
free to marry a foreigner with no impairment of his 
rights of citizenship. To right this injustice, the Con- 
gress passed the so-called Cable Act of September 22, 
1922, which reads as follows: 


That the right of any woman to become a natu- 
ralized citizen of the United States shall not be de- 
nied or abridged because of hér sex or because she is 
a married woman. 
Sec. 2. That any woman who marries a citizen of 
the United States after the passage of this act, or any 
woman whose husband is naturalized after the passage 
of this act, shall not become a citizen of the United 
States by reason of such marriage or naturalization; 
but, if eligible to citizenship, she may be naturalized 
upon full and complete compliance with all require- 
ments of the naturalization laws, with the following 
exceptions: (a) No declaration of intention shall be 
required; (b) in lieu of the 5-year period of residence 
within the United States and the 1-year period of 
residence within the State or Territory where the natu- 
ralization court is held, she shall have resided con- 
tinuously in the United States, Hawaii, Alaska, or 
Porto Rico for at least one year immediately preceding 
the filing of the petition. 
Sec. 3. That a woman citizen of the United States 
shall not cease to be a citizen of the United States by 
reason of her marriage after the passage of this act, 
unless she makes a formal renunciation of her citizen- 
ship before a court having jurisdiction over naturaliza- 
tion of alienss Provided, That any woman citizen who 
marries an alien ineligible to citizenship shall cease to 
be a citizen of the United States. If at the termination 
of the marital status she is a citizen of the United 
States she shall retain her citizenship regardless of her 
residence. If during the continuance of the marital 
status she resides continuously for two years in a for- 
eign State of which her husband is a citizen or subject, 
or for five years continuously outside the United 
States, she shall thereafter be subject to the same pre- 
sumption as is a naturalized citizen of the United 
States under the second paragraph of section 2 of the 
act entitled “An act in reference to the expatriation of 
citizens and their protection abroad,” approved March 
2, 1907. Nothing herein shall be construed to repeal 
or amend the provisions of Revised Statutes 1999 or 
of section 2 of the expatriation act of 1907 with refer- 
ence to expatriation. 
Sec. 4. That a woman who, before the passage of 
this act, has lost her United States citizenship by rea- 
son of her marriage to an alien eligible for citizenship, 
may be naturalized as provided by section 2 of this act: 
Provided, That no certificate of arrival shall be re- 
quired to be filed with her petition if during the con- 
tinuance of the marital status she shall have resided 
within the United States. After her naturalization 
she shall have the same citizenship status as if her 
marriage had taken, place after the passage of this act. 
Sec. 5. That no woman whose husband is not 
eligible to citizenship shall be naturalized during the 
continuance of the marital status. 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Sec. 6. That section 1994 of the Revised Statutes 
and section 4 of the expatriation act of 1907 are re- 
pealed. Such repeal not terminate citizenship required 
or retained under either of such sections nor restore 
citizenship lost under section 4 of the expatriation act 
of 1907. 

Sec. 7. That section 3 of the expatriation act of 
1907 is repealed. Such repeal shall not restore citizen- 
ship lost under such section nor terminate citizenship 
resumed under such section. A woman who has re- 
sumed under such section citizenship lost by marriage 
shall, upon the passage of this act, have for all pur- 
poses the same citizenship status as immediately pre- 
ceding her marriage. 

(Note.—The italics in the foregoing act are the 
committee’s.) 

The committee was unanimous in its decision that 
Mrs. Owen was entitled to her seat in Congress. This 
conclusion was reached by two different processes of 
reasoning. Five members of the committee—a ma- 
jority—decided that the 7-year period of citizenship 
should not be construed as the seven years next prior 
to election. They take the view that inasmuch as Mrs. 
Owen was born an American citizen and resided in 
America for 24 years and 7 months prior to her mar- 
riage, she already had been more than 7 years a citizen 
of the United States, as required by the Constitution. 

They also take the view that the 7-year period of 
citizenship may be treated cumulatively. Proceeding 
upon such a theory, they say that at the time of her 
election Mrs. Owen had been more than 28 years a 
citizen of the United States and so fully met the 7 
years’ citizenship requirement in question. Their 
reasoning would lead them to the conclusion that if 
Mrs. Owen, prior to her marriage, had been but six 
years a citizen of the United States but subsequent to 
her naturalization had enjoyed a single year’s citizen- 
ship, she would have been eligible to a seat in Congress, 
inasmuch as the 6-year period could be added to the 
1-year period, and thus the 7 years of American citi- 
zenship, as required by the Constitution, would be 
satisfied. 

It will be noted that section 2 of the Cable Act 
provides that any woman eligible to citizenship may 
be naturalized after one year’s residence in the United 
States. Mrs. Owen, having returned to this country 
with her husband on May 30, 1919, and having resided 
with him in Florida until his death in December, 1924, 
in fact, having continued to reside in Florida subse- 
quent to the death of her husband and up to the pres- 
ent time, was unquestionably eligible to American citi- 
zenship. 

On the 23d day of January, 1925, Mrs. Owen pe- 
titioned the United States Federal Court for the 
Southern District of Florida for naturalization, and on 
the 27th day of April, 1925, she was duly declared a 
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naturalized American citizen by Judge Rhydon M. Call, 
the duly constituted judge of such court. Thereupon 
a certificate of naturalization was duly issued on the 
27th day of April, 1925. . 

The debates in the Federal Convention clearly dis- 
close that the reason for the prescribed period of seven 
years’ citizenship was the desire of the fathers that 
Members of Congress should have had a 7-year period 
of mature citizenship—and, as we think, next preced- 
ing the time of their election—to become thoroughly 
acquainted with American institutions and principles 
of government. 

When the section in question was under considera- 
tion in the Constitutional Convention, Col. George 
Mason, of Virginia, voiced this viewpoint and opposed 
a 3-year period of citizenship as inadequate. Accord- 
ing to Madison’s Reports— 

Colonel Mason was for opening a wide door for 
emigrants; but did not choose to let foreigners and ad- 
venturers make laws for us and govern us. Citizenship 
for three years was not enough for insuring that local 
knowledge which ought to be possessed by the Repre- 
sentative. This was the principal ground of his objec- 
tion to so short a term. 

The convention finally voted to extend this 3-year 
period to 7 years. 

Let it be clearly understood that in the case of 
Mrs. Owen, no claim has ever been made that she did 
not possess local knowledge sufficient to qualify her 
for a seat in Congress. During her absence from 
America she was either working with our allies in the 
war or at other times was closely associated with 
American citizens in public and charitable works of 
mutual interest. She at no time lost the American 
point of view. ; 

In the case of Mrs. Owen we of the minority con- 
tend that she fulfilled the constitutional requirement, 
but not through any cumulative citizenship and only 
with the aid of the Cable Act. What was her status 
upon her naturalization? The Cable Act itself is clear 
upon this point. It expressly states in the closing 
sentence of section 4 of the act that— 

After her naturalization she shall have the same 
status as if her marriage had taken place after the 
passage of this act. 

What would have been her status had her mar- 
riage taken place after the passage of the Cable Act”? 
The act itself is clear in this respect. It expressly de- 
clares in the opening sentence of section 3— 

That a woman citizen of the United States shall 
not cease to be a citizen of the United States by reason 
of her marriage after the passage of this act unless— 

And so forth. Clearly, if a woman does not cease 
to be a citizen of the United States, she is at all times 
an American citizen. This is precisely the status in 
which Mrs. Owen is placed by virtue of her naturaliza- 


tion under the Cable Act. She is as one who does— 

Not cease to be a citizen of the United States by 
reason of her marriage * * *. 

But the majority reply, “Clearly, you are con- 
struing the Cable Act as retroactive while the act itself 
expressly states that it is not retroactive.” The ma- 
jority of the committee quote section 6 of the act, 
which reads: 

That section 1994 of the Revised Statutes and 
section 4 of the expatriation act of 1907 are repealed. 
Such repeal shall not terminate citizenship acquired 
or retained under either of such sections nor restore 
citizenship lost under section 4 of the expatriation act 
of 1907. 

True, the repeal itself does not terminate citizen- 
ship, nor does such repeal restore citizenship; but the 
act itself provides a means by which the married wom- 
an in question may take the initiative and by availing 
herself of naturalization proceedings, be restored to 
that status of American citizenship which she lost by 
her marriage prior to the passage of the Cable Act. 

No one will contend that the Congress lacks the 
power to pass a retroactive act. There are many in- 
stances of the exercise of such a power. This power is 
indeed limited by the ex post facto inhibition of sec- 
tion 9, Article I, of the Constitution and by the due 
process clause of the fifth amendment to the Consti- 
tution. Congress, however, in passing the Cable Act 
evidently felt that if citizenship was worth reacquiring 
the married woman herself ought to make some move 
to reacquire it. It therefore expressly stipulated that 
the mere passage of the act itself should neither ter- 
minate citizenship acquired nor restore citizenship lost. 
It provided that the woman herself must comply with 
all the requirements of the naturalization laws with 
the exception of a declaration of intention and the 5- 
year period of residence requirement, for which the 
period of one year’s residence was substituted. 

When the woman herself has compiled with the 
terms of the Cable Act it is our view that the Congress 
intended that the citizenship of which she had been 
unjustly deprived should be restored to her. But, say 
the majority, “Do you contend that Congress by the 
Cable Act can bridge a gap in the citizenship of Mrs. 
Owen for a 10-year period within which time she was 
clearly a British subject?’ Our answer is yes. The 
Congress has power to determine the status of its own 
citizens. It has no power, nor does it pretend through 
the Cable Act, to affect British nationality from the 
viewpoint of the British Government. The Cable Act 
speaks not from the viewpoint ofthe foreign nation 
but from the viewpoint of our own country. 

We contend that it was the intent of the Congress, 
by the passage of the Cable Act, to restore to Mrs. 
Owen that status of citizenship of which it deprived | 
her. That status was one of an American-born citizen. 
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If the contention of the majority is correct, then Mrs. 
Owen is only a naturalized citizen, and as such would 
never be eligible, under the Constitution, to the office 
of President of the United States. 

It seems to me that the majority overlook the 
point altogether that section 4 of the Cable Act applied 
not only to a native born, but also to the naturalized 
woman citizen of the United States. We contend it was 
the intent of Congress when it wrote into the latter 
part of section 4 of the Cable Act, “‘after her naturali- 
zation she shall have the same citizenship status as if 
her marriage had taken place after the passage of the 
act,” that the native-born American woman who had 
lost her citizenship by marriage to an alien and re- 
gained the same by naturalization under the Cable Act 
retained the status of a native-born American woman, 
while the naturalized American woman citizen, upon 
regaining her citizenship, became a naturalized citi- 
zen only. Clearly, in the case of the native-born wom- 
an, the provisions of the Cable ACt enabled her to re- 
patriate herself, while in the case of the naturalized 
American woman it enabled her to become a natural- 
ized American citizen for the second time. 

We submit that the Congress in passing the Cable 
Act intended to provide the means by which both 
native-born and naturalized American women after 
having contracted marriage with a foreigner could re- 
gain their original status. To contend the contrary 
would deprive all American women placed in the posi- 
tion in which Mrs. Owen found herself, of a right 
which was guaranteed her as a natural-born citizen of 
America, namely, the right to become President of her 
country. 

We submit that it is unfair to such American 
women to place any narrow construction upon the 
operation of the Cable Act. It should be liberally con- 
strued in harmony with the trend of recent legislation, 
including the nineteenth amendment to the Constitu- 
tion and numerous statutory enactments, all of which 
are intended to place American-born women on the 
broad basis of enjoying all the essential rights of 
American citizenship. 

But the majority contend that if the naturaliza- 
tion provisions of the Cable Act when employed ac- 
complish such a restoration of citizenship as the mi- 
nority claim, the act itself is unconstitutional. It is 
clearly unconstitutional, they say, because the Con- 
gress can not legislate in contravention of existing 
fact. We submit that the majority errs in this con- 
tention. Numerous statutes have been passed by the 
Federal Congress to remove disability of soldiers and 
sailors in the Civil War resulting from desertions. 

Notwithstanding the fact of the actual physical 
desertion the Congress has declared, for example, in 
Revised Statutes 4749 (U.S. C., 1433): 

No soldier or sailor shall be taken or held to be a 


deserter from the Army or Navy who faithfully served 
according to his enlistment until the 19th day of April. 
1865, and who, without proper authority or leave first 
obtained, quit his command or refused to serve after 
that date. * * * But this section shall be construed 
solely as a removal of any disability such soldier or 
sailor may have incurred by the loss of his citizenship 
in consequence of his desertion. 

This statute is but one of many of a similar na- 
ture, yet no one has ever been heard to question its 
constitutionality. Although a soldier actually de- 
serted, and under existing law thereby lost his citizen- 
ship, yet the Congress in the fact of that fact declares 
that he shall not be considered as a deserter and that 
all disabilities incident to his loss of citizenship shall 
thereby be removed. Surely if Congress can fix the 
status of its deserter soldier citizens it can restore to 
American women who lost their citizenship by foreign 
marriage that citizenship which they originally en- 
joyed. 

But the majority argues that inasmuch as the 
Constitution provides that the House of Representa- 
tives shall be the judge of the qualifications of its own 
Members, we would surrender that constitutional right 
if we recognized the right of the Senate and the Presi- 
dent to exercise their constitutional prerogatives in 
legislating upon citizenship status. The majority is 
again in error. 

When the Constitution was written the fathers 
certainly did not have in mind the case of an American 
woman who should lose her citizenship by marriage to 
a foreigner. Nor did they know anything of a naturali- 
zation law. Since that time the House, the Senate, and 
the President have not only exercised their constitu- 
tional rights in the passage of the Cable Act but as 
well in the passage of naturalization acts. 

For years the House of Representatives has re- 
cognized as legal and binding upon eligibles to the 
House of Representatives full compliance with the 
naturalization laws of the country. Shall we then con- 
clude with the majority of the committee in this case 
that in recognizing the binding force and effect of our 
naturalization laws the House has surrendered its con- 
stitutional right to be the sole judge of the qualifica- 
tions of its Members? Certainly not. 

No one can with justification question the right of 
the Congress and the President to exercise their con- 
stitutional prerogatives in giving force to legislation 
defining citizenship status, whether it be through 
naturalization laws or through a law which, like the 
Cable Act, removes a penalty unjustly imposed by the 
Congress upon an American woman by reason of her 
marriage to a foreigner. When the law becomes ef- 
fective, the House of Representatives recognizes it and 
then sits in judgment upon the right of claimants to a 
seat in the House of Representatives and in so sitting 
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it sits as the sole judge of House memberhip qualifica- 
tions under the law and the facts. 

Inasmuch as the Congress, subsequent to the 
adoption of the Constitution, has written a naturaliza- 
tion law under whose present requirements five years’ 
residence in this country is imperative, the same Con- 
gress may, under pressure, reduce the 5-year period of 
residence to one year. Should such a thing eventuate, 
which is by no means improbable, the reasoning of the 
majority in the Owen case would prove a dangerous 
precedent. In such event, an American-born male citi- 
zen may have lived in this country but six years and 
then gone with his family to a foreign land (to Russia, 
for example), and upon attaining his majority, he may 
have sworn allegiance to the Russian Government. 
After a few years’ residence there as a mature Rus- 
sian citizen, he could return to America under the new 
law, be naturalized after one year’s residence, and a 
year later make a successful run for Congress, claiming 
the right to be admitted to his seat by adding the six 
years’ citizenship of his infancy to the 1-year citizen- 
ship subsequent to his naturalization. 

Surely no one will seriously contend that the citi- 
zen in such a case would have purged himself of for- 
eign influences and become imbued with the spirit of 
our institutions. To permit such a citizen to take his 
seat in Congress would subvert the will of the fathers 
who decided that three years of citizenship was not 
sufficient for such purpose and insisted upon writing 
in the seven years’ citizenship requirement. There can 
be little doubt in writing in the seven years’ citizenship 
requirement, they had reference to the seven years 
next preceding the election; first, because they did not 
then have in mind the case of an American woman 
who had forfeited her citizenship through marriage, 
and second, they knew nothing of naturalization laws 
and did not have in mind the possibility of a repatria- 
tion which would thus open up the question of cumula- 
tive citizenship. 

There is another consideration which is conclus- 
ive in reasoning that the Cable Act goes further than 
merely to permit a married woman who has lost her 
citizenship under the expatriation act to resume that 
citizenship. Let us repeat again, it is our contention 
that the Cable Act authorizes more than that mere re- 
sumption of citizenship which results in disconnected 
periods of citizenship and gives rise to the considera- 
tion of cumulative citizenship. It provides a method 
of having restored that which was lost. In other words, 
it provides for placing one in status quo. This Mrs. 
Owen accomplished for herself by taking advantage of 
the naturalization provisions of the Cable Act. 

Let us consider for a moment the terms of the ex- 
patriation act of March 2, 1907. It provides that the 
American woman who has married a foreigner, upon 
the termination of the marital relation— 


May resume her American citizenship, if abroad. 
by registering as an American citizen within one year 
with a consul of the United States, or by returning to 
reside in the United States— 

And so forth. 

Clearly, by the passage of the Cable Act the Con- 
gress intended to do something more than to permit 
the resumption of citizenship already possible under 
the act of 1907. This is clear upon a careful reading of 
the last sentence in section 7 of the Cable Act. This 
section clearly stipulates that upon the passage of the 
Cable Act the American woman who had formerly re- 
sumed her American citizenship under the expatriation 
act of 1907, may enjoy more than a resumed citizen- 
ship. Therefore it clearly states that “upon the pas- 
sage of this act” such an American woman shall have 
“the same citizenship status as immediately preceding 
her marriage.” 

What was that citizenship status? It was the 
status of an American woman prior to her marriage to 
a foreigner. In other words, it was her status as an 
American citizen. No one can deny then that the Cable 
Act aimed to place in status quo as to her citizenship 
the American woman who married subsequent to the 
act of 1907 thereby lost her citizenship, and prior to 
the passage of the Cable Act resumed it in accordance 
with the terms of the expatriation act of 1907. 

The Congress recognized that such a woman had 
been unjustly deprived of her American citizenship 
during the period of her marriage, and that a law 
which merely permitted her to resume her citizenship 
did not bridge the gap of lost citizenship during mar- 
riage. It was therefore sought to make her whole by 
restoring to her the status which she enjoyed prior to 
her marriage. 

Clearly, the Congress did not wish to give the 
American woman who had lost her citizenship by for- 
eign marriage and prior to 1922 had resumed that citi- 
zenship under the expatriation act any advantage over 
the woman who lost her citizenship under the expatria- 
tion act, and subsequent to 1922 became a naturalized 
American citizen, as per the terms of the Cable Act. 
That status the act clearly defines as we have stated. 
It is the status of one who has never ceased to be an 
American citizen. Section 7 gives precisely that status 
to the woman who resumed her citizenship under the 
terms of the expatriation act. Thus the Cable Act 
treats both these classes of women equitably and alike. 

Your committee has voted unanimously to seat 
Mrs. Ruth Bryan Owen. I myself voted to seat her, 
employing a construction of the Constitution which 
conforms to the undisputed desire of the fathers that 
whoever sits in the House of Representatives must be 
held to an initiative period of American citizenship of 


sufficient length to permit a thorough understanding . 


of American aims and American institutions. 


{ 


I also voted to seat Mrs. Owen with due considera- 
tion of the provisions of the Cable Act. I hold that 
that act should be considered and interpreted according 
to the intent of the Congress which passed it and in the 
broad spirit of the modern trend to give to the Ameri- 
can woman the fullest enjoyment of those rights which 
are incident to American citizenship irrespective of sex. 

I trust that the House will adopt the report of the 
committee. 

Mr. Beedy. Mr. Speaker, I ask unanimous consent 
that all Members of the House may have five legisla- 
tive days in which to express their remarks on this 
subject if they so desire. 

The Speaker. Without objection, it is so ordered. 

There was no objection. 

Mr. Beedy. Mr. Speaker, I move the previous 
question on the adoption of the resolution. 

The previous question was ordered. 

The resolutions were agreed to. 


(Congressional Record p. 10788) 
Election Contest—William C. Lawson Versus Ruth 
Bryan Owen 


EXTENSION OF REMARKS 
of 
HON. J. LINCOLN NEWHALL 
Of Kentucky 
In the House of Representatives 
Friday, June 6, 1930 

Mr. Newhall. Mr. Speaker and Members of the 
House, in submitting my views on the principle in- 
volved in the election contest of William C. Lawson 
against Ruth Bryan Owen, I fully appreciate the fact 
that the question merits a broader discussion than is 
included in this extension of remarks. 

The question involved is whether Mrs. Ruth Bryan 
Owen is qualified for membership in the House of 
Representatives as required by and within the mean- 
ing of the second paragraph of section 2 of Article I 
of the Constitution. 

Mrs. Owen married a citizen of Great Britain in 
1910, and by the provisions of the expatriation act of 
1907 was automatically deprived of her citizenship. 
As a matter of cold fact, viewing it in the light of the 
present, this law penalized her as a woman for an act 
for which no man would or could have been penalized 
since the beginning of our national history. Such a 
law would now be unconstitutional. But before the 
adoption of the nineteenth amendment, in the con- 
sideration of other cases coming within the scope of 
the law, its constitutionality was upheld on the basis 
of the legal fiction that “it must be presumed that 
women invited this penalty by voluntarily marrying 
citizens of foreign nationality,” yet in controversion of 
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this legal fiction may I respectfully suggest that they 
have never invited it any more than the martyrs of 
the ages have invited dire consequences because of 
their belief in a principle of their adherence to a faith. 

In such a situation the promptings of the heart 
are infinitely more potent than the futile impulse to 
protest the provisions of an unjust law. Mrs. Owen 
perforce was made to suffer the archaic injustice that 
the law imposed upon the rights of women. 

By complying with the provisions of the Cable 
Act of 1922, Mrs. Owen became a repatriated citizen 
in 1925, and in 1928 was elected as a Member of this 
House by an overwhelming majority of her con- 
stituents. Her election had been contested and her 
right to a seat in the House of Representatives dis- 
puted on the alleged ground that she is not constitu- 
tionally qualified. The question having been raised, it 
is only fair to her and to the rights of women generally, 
that it be settled to the complete satisfaction of all. 

The case is one for which there is no precedent, 
and while it is true that it is only remotely possible 
that the decision in any future case will be based upon 
it as a precedent, it is, nevertheless, important that 
sound practical reasons be cited for the position as- 
sumed whenever any construction of the Constitution 
is attempted. I do not wish to pose as an authority on 
constitutional construction, but I do wish to give my 
reasons for construing it as I have, and it will then re- 
main for this body to determine whether or not my 
conclusions are justified. 

The qualifications for membership in the House 
of Representatives are specified in the second para- 
graph of section 2 of Article I of the Constitution, 
which reads as follows: 

No person shall be a representative who shall not 
have attained to the age of 25 years and been seven 
years a citizen of the United States, and who shall not, 
when elected, be an inhabitant of that State in which 
he shall be chosen. 

The contestant, through his attorney, has con- 
tended that in the wording of the passage “‘has been 
seven years a citizen of the United States,” the impli- 
cation is inevitable that it must be the seven years 
“next preceding”; that the seven years must not be 
considered as piecemeal, a little of it now and a little 
later on; that it must be one continuous block of time. 

This technical line of reasoning is, in my judg- 
ment, unwarranted and inconsistent with a fair and 
reasonable construction of the passage. It is an at- 
tempt to read into the Constitution words that do not 
appear. Courts have repeatedly frowned upon attempts 
to add to or take from the Constitution words calcu- 
lated to strengthen or weaken the contention of a liti- 
gant. If the passage “been seven years a citizen of 
the United States” be construed in accordance with 
rules founded upon opinions of eminent jurists of the 
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United States Supreme Court, the words “next preced- 
ing’ can not in any sense be implied. 

I respectfully submit for your consideration a 
series of such opiniens. A careful study of these, to- 
gether with a study of the history of the Constitutional 
Convention, it seems to me will enable us to arrive at 
a correct, fair, and reasonable interpretation of the 
passage. 

(1) Dartmouth College v. Woodward (4 Wheaton 644) 
Opinion by Chief Justice Marshall 

It is not enough to say that this particular case 
was not in the minds of the convention when the article 
was framed, nor of the American people when it was 
adopted. It is necessary to go further and to say that 
had this particular case been suggested, that the 
language would have been so varied as to exclude it. 
The case being within the words of the rule, it must be 
within its operation likewise, unlesss there be some- 
thing in the literal construction so obviously absurd 
and mischievious or repugnant to the general spirit of 
the instrument as to justify those who expound the 
Constitution in making it an exception. 

(2) Prigg v. Commonwealth of Pennsylvania (16 
Peters 612)—Opinion by Mr. Justice Story 

It will indeed probably be found, when we look 
at the character of the Constitution itself, and the ob- 
jects which it seeks to attain, the powers it confers, 
the duties which it enjoins, and the rights which it 
secures, as well as the known historical fact that many 
of its provisions were matters of compromise of op- 
posing interests and opinions; that no uniform rule of 
interpretation can be applied to it which may not al- 
low, even if it does not demand, many modifications in 
its application to particular clauses, and perhaps the 
safest rule of interpretation will be found to be to look 
for the nature and objects of the particular powers, 
duties, and rights with all the lights of contemporary 
history, and to give to the words of each just such op- 
eration and force consistent with their legitimate 
meaning as may fairly secure the ends proposed * * *. 
If by one mode of reasoning the right may become 
shadowy and unsubstantial and without any remedial 
power adequate to the end and by another mode it will 
attain its just end and secure its manifest purpose it 
would seem, upon principles of reasoning absolutely 
irresistible, that the latter ought to prevail. 

(3) Gibbons v. Ogden (9 Wheaton 189)—Opinion by 
Chief Justice Marshall 

We know of no rule for construing the extent of 
such powers other than is given in the language of the 
instrument which confers them, taken in connection 
with the purposes for which they were conferred. 

(4) Lake County v. Rollins (180 U. S. Rep. 670.—Opin- 
ion by Mr. Justice Lamar 

If the words convey a definite meaning which in- 
volves no absurdity nor any contradictions of any other 


parts of the instrument, then that meaning apparent 
on the fact of the instrument must be accepted, and 
neither the courts nor the legislatures have the right 
to add to it or take from it * * *. The object of con- 
struction applied to a constitution is to give effect to 
the intent of its framers and of the people in adopt- 
ing it. 

(5) Martin v. Hunter (1 Wheaton, 326)—Opinion by 

Mr. Justice Story 

The powers thus granted must be such as are ex- 
pressly given, or given by necessary implication. * * * 
This instrument, like every other grant, is to have a 
reasonable construction, according to the import of its 
terms; and where a power is expressly given in gen- 
eral terms, it is not to be restrained to particular cases, 
unless that construction grow out of the context ex- 
pressly, or by necessary implication. 

Now, to interpret the words, “been seven years 
a citizen of the United States,” let us apply the reason- 
ing employed by the eminent jurists before cited; (1) 
the passage should have a reasonable construction; (2) 
it should be given a construction that will best con- 
serve the object for which it was framed; (3) it 
should be construed with all the aids of contemporary 
history; (4) it should be given a construction as may 
fairly secure the ends proposed; (5) it should be con- 
strued so as to give effect to the intention of the 
framers of the passage. 

To arrive at a fair and reasonable understanding 
of just what was in the minds of the framers of the 
passage, and their intention in wording as they have, 
let us revert to contemporary history. We find in the 
journal of the Federal Convention, as reported by 
James Madison, that this passage pertaining to the 
qualifications of a Member of the House of Represen- 
tatives was the subject for extended anod somewhat 
acrimonious debate, lasting for several days. It first 
appeared in the tentative draft of the Constitution, re- 
ported by the Committee on Detail, on Monday, August 
6, 1787, as section of Article IV. From here we can 
trace its development to its present form as it ap- 
peared in the final draft of the Constitution reported 
September 12, wherein it becomes, with significant 
changes, the second paragraph of section 2 of Article 1. 

In the tentative draft of August 6, it appears in 
the following form: 

Every Member of the House of Representatives 
shall be of the age of 25 years at least; shall have 
been a citizen of the United States at least 3 years be- 
fore his election; and shall be at the time of his elec- 
tion a resident of that State in which he shall be 
chosen. 

This section was up for debate on Wednesday, 
August 8, and it is interesting to note the arguments 
that ensued upon the provision making three years of 
citizenship a qualification for membership. I shall 
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here cite excerpts from the notes of the convention: 

Colonel Mason was for opening a wide door for 
emigrants, but did not choose to let foreigners and ad- 
venturers make laws for us and govern us. Citizenship 
for three years was not enough for insuring that local 
knowledge which ought to be possessed by a Represen- 
tative. This was the principal ground for his objec- 
tion to so short a term. * * * He moved that seven 
years instead of three years be inserted, and it was so 
voted. 

Then there follows a discussion as to the advis- 
ability of inserting the word “inhabitant” instead of 
“resident” in the last provision of the section. I again 
quote from the Journal: 

Mr. Sherman preferred the word “inhabitant.” 
Mr. Madison thought both vague and indefinite, but 
the latter least so in common acceptation. * * * Mr. 
Wilson preferred “inhabitant.” Mr. Gouverneur Mor- 
ris was opposed to both and for requiring nothing 
more than a freehold. * * * “Such a regulation is not. 
necessary.” “People rarely choose a nonresident.” 
* * * “The people at large and not the States are rep- 
resented.” Mr. Rutledge urged and moved that a resi- 
dence of seven years should be required in the Sfate 
wherein the Member should be elected. ‘An emigrant 
from New England to North Carolina or Georgia would 
know little of its affairs and could not be supposed to 
acquire a thorough knowledge in less time.” Mr. Read 
reminded him that we were now forming a national 
government, and such a regulation would correspond 
little with the idea that we were one people. Mr. Els- 
worth thought that seven years was far too long a 
- term but that some fixed or previous residence would 
be proper. He thought that one year would be suffi- 
cient, but seemed to have no objection to three years. 
Mr. Mason thought seven years too long, but would 
never agree to part with the principle. He thought it 
a defeat in the plan that the Representatives would be 
too few to bring with them the local knowledge neces- 
sary. 

I have read the proceedings of August 8 in order 
to show that the dominant consideration in the minds 
of the delegates was local knowledge, and it was this 
consideration that influenced the vote on the amend- 
ment of seven years instead of three years a citizen 
of the United States. 

On August 10 Mr. Wilson moved to reconsider 
Article LV, section 2, so as to restore three years in- 
stead of seven years of citizenship as a qualification 
for being elected into the House of Representatives. 
Monday next was then assigned for the reconsidera- 
tion. 

Monday, August 18. Mr. Wilson and Mr. Ran- 
dolph moved to strike out “seven years” and insert 
“four years” as the requisite term of citizenship to 
qualify for the House of Representatives. Mr. Wilson 
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said it was very proper the electors should govern 
themselves by this consideration, but unnecessary and 
improper that the Constitution should chain them to it. 
Mr. Gerry suggested that foreign powers will inter- 
meddle in our affairs and will spare no expense to in- 
fluence them. * * * Mr. Williamson moved to insert 
nine years instead of seven. Colonel Hamilton, Mr. 
Wilson, and Mr. Madison were practically of the same 
opinion that, while there might be a danger of foreign 
intermeddling on the one side, no the other the ad- 
vantage of encouraging foreigners was obvious and 
admitted. 

It is interesting to note here that Mr. Gouverneur 
Morris moved to add to the end of the section the pro- 
viso that the limitation of seven years should not affect 
the rights of any person now a citizen. (I shall refer 
to this proviso later.) 

This summary of the proceedings of August 13 
further emphasizes the fact that the dominant con- 
sideration was the requisite knowledge that a Repre- 
sentative should possess, and that the fear of foreign 
intermeddling had very little part in influencing the 
vote. 

Thus, Members of the House, it would seem to me, 
in view of the aforementioned debates, that the inten- 
tion of the framers and the object at which they aimed 
is made clear and indisputable. It was that citizenship 
should be sufficiently long to provide a background of 
local knowledge. It was important that Members of 
the House of Representatives should be familiar with 
the ideals of American institutions to the end that 
legislation might be intelligently considered. Thus we 
find that the real qualification, the object at which 
they aimed, was a background of Americanism. The 
seven years was merely a means to attain the object. 
It was the minimum time limit in which the real, the 
desired qualification might be acquired. 

What matters it then whether this time is in one 
single block of 7 years “next preceding” or is a cumu- 
lative block of 28 years, all of which is preceding? The 
Constitution does not expressly state that it must be 
one block of time ‘‘next preceding,” neither does it ex- 
pressly state that it shall not be cumulative. It would 
seem, then, that the contention of the contestant that” 
the words “next preceding” are “necessarily implied” 
is a technical fabrication that is not justified and is 
utterly inconsistent with a fair and reasonable inter- 
pretation. 

The contestant, to make his position tenable as 
to the interpolation of the words “next preceding,” 
must show, within reason and with the aids of con- 
temporary history as to the intent of the framers of 
the passage, and in accordance with the principle en- 
unciated by Chief Justice Marshall, that, had they con- 
templated this situation—a woman expatriated and 
repatriated by law (expatriated because she was a 
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woman and repatriated as a simple matter of justice) 
—they would have so varied the wording as to make 
such a one ineligible. Considering the provision with 
reference to the obvious intent of the framers, it can 
hardly be contended that they would have so changed 
the wording as to exclude this contestee. 

Furthermore, in view of the fact that this qualifi- 
cation provision was agreed upon only after extended 
and highly controversial debate, and the fact that in 
the final draft of the Constitution reported to the con- 
vention on September 12, even the word “before,” 
which appeared in the tentative draft of August 6, was 
omitted and no similar, analogous, or synonymous 
term inserted in its place, and the fact of Mr. Gouver- 
neur Morris’s proviso motion to protect the “rights of 
any person now a citizen,” and the additional fact that 
it is wisely provided in section 5, Article I, that the 
House shall be the sole judge of the qualifications, it 
would seem to me more reasonable to suppose that any 
such controversial term was purposely omitted in a 
spirit of compromise in order to avert interminable 
discussion in the convention, and to permit the House 
to exercise its discretionary powers in judging the 
qualifications of Members in individual cases on their 
individual merits. I submit, Members of the House, 
that such a supposition is more reasonable than the 
presumption that the words are necessarily implied. 

Now, to interpret the provision reasonably as it 
applies to this contestee, we find, first, that her status 
for time qualification is within the wording of the rule. 
She has been a citizen for approximately 28 years. 
Second, her knowledge and experience of American in- 
stitutions is consistent with the object and complies 
with the spirit of the passage in that it fairly secures 
the end proposed and gives complete effect to the in- 
tention of the framers of the instrument. 

To assert that Mrs. Ruth Bryan Owen is not quali- 
fied by length of citizenship and knowledge of Ameri- 
can institutions is preposterous. Her background of 
Americanism reaches back to Colonial days. Her 
grandfather and great-grandfathers were patriotic 
Americans through all the years stretching back to the 
War of Independence and before. Her father, William 
Jennings Bryan, the great commoner, for years went 
about the length and breadth of this great Nation 
preaching Americanism, and few there were of his 
day who were not thrilled by his matchless eloquence. 
However much many of us may have disagreed with 
him in his political views, none doubted his sincere 
faith in American institutions. Does anyone here 
present doubt that this daughter of the great com- 
moner, this daughter of a long line of American pa- 
triots has a sufficient background of Americanism? I 
dare say not one. 

Chief Justice Marshall enunciated this principle 
in the Dartmouth College case: 
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The case being within the words of the rule must 
be within its operation likewise. 


Her length of citizenship comes within the word- 


-ing of the rule, whether it is regarded as cumulative 


or whether considered as one continuous block of time. 
It fully complies in every respect with the intention of 
the framers of the Constitution. 

I therefore contend, with complete confidence in 
the justness of my contention, that Mrs. Ruth Bryan 
Owen is qualified, as required by and within the mean- 
ing of the constitutional provision, and that she is en- 


titled to retain her membership in the House of Repre- 
sentatives. 


(Congressional Record p. 10960) 
Contested-Election Case of William C. Lawson Versus 
Ruth Bryan Owen, from the Fourth Congressional 
District of Florida 


EXTENSION OF REMARKS 
of 
HON. EDWARD E. ESLICK 
of Tennessee 
In the House of Representatives 
Friday, June 6, 1930 

Mr. Eslick. Mr. Speaker, ladies, and gentlemen 
of the House, this case comes to us from the fourth 
district of Florida. There is no question of the election 
of the sitting Member. She received a very large ma- 
jority of the votes cast. Her vote was approximately 
double the vote of the contestant. The contest in this 
case is based on questions of law, involving the eligibil- 
ity, or citizenship rights, of the sitting Member. I 
view this case as presenting three questions: First, if 
the sitting Member is ineligible, what are the rights of 
the contestant, and should he be seated? Second, has 
the sitting Member the citizenship required by the 
Constitution of a Representative in Congress? Third, 
by reason of the Cable Act of 1922, has the sitting 
Member regained her full citizenship status, after 
losing it through the expatriation act of 1907 caused 
by her marriage to a British subject? 

While the report of the committee is unanimously 
in favor of the sitting Member, permit me to say that 
the result is reached by different processes of reason- 
ing. Five members of the committee have taken the 
position that any seven years of citizenship is a com- 
pliance with the constitutional requirement, while four 
of us do not accept this view. Speaking for myself, I - 
think the constitutional requirement has been met 
upon Mrs. Owen’s compliance with the requirements of 
the Cable Act, as I shall develop later in the argument. 

May I not say that this case presents a new ques- 
tion. I have been unable to find, and so far as I know, 
there is not a precedent throwing real light upon the 
issues involved in this contest. It is a new question, 
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and probably a question that may never arise again. I 
am sure that each member of the committee has given 
much thought and consideration to the issues and real 
questions involved, and, while we have not reasoned 
alike, and in fact, the two lines of thought are entirely 
different, the committee as a whole has reached the 
conclusion that the contestant’s claim must be dis- 
missed, and the sitting Member sustained in her right 
to membership in Congress. 
Rights of Contestant 

I shall first discuss the rights of contestant. 

Mrs. Owen received 67,130 votes, and Contestant 
Lawson received 36,088 votes, in the election of Novem- 
ber 6, 1928, in the fourth congressional district of Flor- 
ida. Contestee received 30,842 more votes than con- 
testant. This is an undisputed fact in the record of 
this case. It is said, however, that this is a contest of 
ballots, and that the votes cast for Mrs. Owen were 
illegal and must be disregarded by the committee. It 
is contended that the ballots cast for Mrs. Owen were 
lost because she lacked the citizenship required by the 
Constitution. The fact that fifteen hundred or two 
thousand campaign circulars regarding her citizenship 
status, were distributed in a district having a popula- 
tion of more than a half million people, is relied on as 
notice to the voters in the November election of 1928. 
If this were a question of fact, based on notice, this 
circular would be utterly insufficient and fail. But the 
circular does not purport to make a statement of fact. 
That part of, the printed matter which should have 
stated the charge of ineligibility, begins, “It is under- 
stood,” and so forth. 

As to the legal question involved in this branch 
of the case, the Frear case from Wisconsin is the lead- 
ing case on the subject and is relied on by the contest- 
ant. In that case a dead man was nominated for office. 
The fact was undisputed that the voters had knowl- 
edge of his death. It was held that every man who vot- 
ed for the dead man with knowledge of the fact cast 
an invalid or “dead ballot.” The expression “willfully 
voted” for the dead man is used. This is a fixed rule. 
The identical question has been before the joint session 
of Congress. Horace Greeley received 39 votes in the 
Electoral College in 1872. He died a few days after the 
November election but before the meeting of the elec- 
tors. Three of these electors voted for Greeley when he 
was known to be dead. The Congress declined to count 
these votes and held they were a nullity. 

This rule applies in some instances to legal con- 
clusions which may be stated as facts. As, for instance, 
when a man has been rendered infamous or deprived of 
his citizenship by the judgment of a court of competent 
jurisdiction, or, as in my State—Tennessee—by the 
constitution, the governor can hold only six consecutive 
years out of eight—three consecutive terms of two 
years. The instances cited are positive statements, de- 


termined by express constitutional limitations or judg- 
ment of a court having jurisdiction of the subject mat- 
ter. 

In the present case the 7-year constitutional pro- 
vision and the Cable Act are subject to debate, and the 
ablest lawyers in the country differ as to their mean- 
ing. If those trained in the law differ on the provisions 
with respect to the eligibility of contestee, both by the 
Constitution and by the statute, how can knowledge of 
ineligibility be charged to the layman? My view is, if 
every voter in the fourth district of Florida before the 
election had read the circular in question, or had heard 
arguments for and against contestee, it would be wrong 
to disregard the votes cast for her, and the House 
would be wholly unwarranted in declaring void the more 
than 67,000 votes cast for her. Contestee was advised 
by several reputable lawyers before her nomination 
and election that she was eligible. I agree with counsel 
for the contestant in saying that the main purpose 
of an election is to elect some one to office. This was 
the purpose of the election in the fourth district of 
Florida. The voters not only intended to select, but 
elected, a Representative in Congress, and by the de- 
cisive vote of nearly 2 to 1. Not a word appears in the 
record against the fairness of the election, its officials, 
the voters, or the Representative elect, the sitting Mem- 
ber, except the technicality placed against her citizen- 
ship. No one can question that she received more than 
67,000 ballots of legally qualified voters in that elec- 
tion and nearly 31,000 more votes than were received 
by the contestant. I am unwilling to disregard the facts 
and on the showing of this record disfranchise almost 
two-thirds of the qualified voters of the fourth congres- 
sional district of Florida. 

The contestant has no status in court, and at most 
can be only a memorialist. If contestee is uneated, con- 
testant, by reason of his overwhelming defeat at the 
polls, can not be seated. 

CONSTITUTIONAL REQUIREMENT 

Paragraph 2, section 2, Article I of the Constitu- 
tion of the United States provides: 

No person shall be a Representative who shall not 
have attained the age of 25 years, and been seven 
years a citizen of the United States, and who shall not, 
when elected, be an inhabitant of that State in which 
he shall be chosen. 

I have been unable to find any precedent or con- 
struction of this provision of the Constitution in tha 
placing of the 7-year period of citizenship, whether it 
means continuous or broken citizenship, whether it 
means next preceding the election of some other 7-year 
period of American citizenship. 

My own view is, taking the language as it appears 
in the Constitution, the reason for this time limit is 
that our country was very young, foreigners were 
numerous, their influence great; there was danger to 
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the young Republic; its form of government might be 
influenced and warped along the lines of the govern- 
ments of the Old World. It is my view that the framers 
of the Constitution itnended that its Senators and Rep- 
resentatives in Congress should become “acclimated” 
so to speak. In plain words, they should be here long 
enough to familiarize themselves with our form of gov- 
ernment and the institutions of the new Republic, that 
the voters might have the opportunity of knowing the 
individual, learn his Americanism, and ascertain his 
qualifications fitting him for the duties of a Federal 
lawmaker. 

The Nation was in its infancy. The influence of 
other nations, through the Members of the House and 
Senate, might be brought to bear in such a way as to 
influence the lawmaking body and thereby weaken our 
form of government, if not destroy it entirely. If a 
Member happened to be fresh from England, he would 
favor the mother country; and the same would be true 
of a Frenchman or any other foreigner. We know that 
in our own land usage and customs in the sec- 
tions are very different, and the law that helps one 
section of our country does not aid, and often injures, 
other sections. 

I shall not be offensive, but I want to bring this 
argument home to us in the House. Session after ses- 
sion we see delegations support measures beneficial to 
their States and to their sections of the country. It is 
helpful to the home folks. Support of such measures is 
naturally expected. 

We see Members of foreign blood and extractions 
support measures which are favorable to the people of 
their native lands, their respective nationalities; and 
for illustration of this is the immigration laws. Gen- 
erally speaking, those who come from or have direct 
descent from foreign lands favor immigration to the 
United States. I do not say this in a spirit of criticism, 
but human nature is the same the world over, regard- 
less of tongue or clime. It is natural that every man 
should have a sympathetic feeling for the land of his 
nativity or the land of his parents; somehow, I think 
he is to be commended rather than criticized. The pur- 
pose of this 7-year citizenship provision was to give 
enough time to remove the foreign thought and feeling 
that the Congressman might get away from this, and 
come into contact with American institutions, customs, 
laws, and requirements. The 7-year period was put 
there as the safety valve. It has behind it the rule of 
reason. Let him know the people for whom he is to 
legislate and their wants. 

We have seen changes come thick and fast in the 
last few years, both in sentiment among the people 
and in lawmaking. He who would serve mankind today 
must know the thoughts, the desires, and the heart- 
beat of the present age—not a decade or decades ago. 

It was intended by the Constitution that the Rep- 


resentative, whether native or foreign born, who had 
lost citizenship should at least have seven years’ ac- 
quaintance with American institutions, thoughts, and 
interest, and this acquaintance must be of the present, 
dating back seven years, and not in some remote time 
or age. In selecting our lawmakers, in the language of 
Gouverneur Morris, “We should not be polite at the 
expense of prudence.” 

As a physical fact, the seven years contemplated 
by the Constitution must have been the seven years 
next preceding the First Congress, because no other 
seven years had intervened. Indeed, the citizenship in 
the States forming the Union had to be treated as 
United States citizenship. It seems to me that this un- 
questionably places the time as intended by the fram- 
ers of the Constitution the seven years immediately 
preceding the First Congress. 

That the 7-year qualification of a Representative 
in Congress necessarily means next preceding the elec- 
tion must follow from the time in the life of our Gov- 
ernment. 

Let us take the three great state papers constitut- 
ing the foundation of our Government—the Declaration 
of Independence, adoped July 4, 1776; the Constitution, 
in which the 7-year provision appears, is dated Sep- 
tember 17, 1787; the Articles of Confederation between 
the States bears date of July 9, 1778, but ratification 
was not completed until March 1, 1781, when John Han- 
son and Daniel Carroll signed on behalf of the State of 
Maryland. The Government was scarcely 7 years old. In 
the life of the United States it could have meant no 
other period of time. The First Congress of the United 
States, held under the Constitution after it had been 
ratified, began on March 4, 1789. It seems to me that 
this unquestionably places the purpose and the inten- 
tion of the framers of our Constitution that the seven 
years contemplated were the seven years immediately 
preceding the First Congress. What cause has there 
been to change the rule from that time to the present? 
Instead of changing the rule, the reason has grown 
much stronger for it in later years than in the early 
life of the Republic. 

This is true, because before the adoption or enact- 
ment of very strenuous immigration laws we had from 
one to two million foreigners yearly pouring into this 
country, many of them undesirable and unfit for citi- 
zenship; and quite a number of districts were absolutely 
controlled by the foreign elements who could have se- 
lected a representative acceptable to them, regardless 
of his Americanism or his attitude toward our insti- 
tutions and form of government, provided, of course, 
that he had been naturalized and had some period of 
seven years’ citizenship in this country. I can see no 
reason now to change what has been the accepted policy 
and rule from the very beginning of our Government. 


In the instant case, I should like to think this pro- 


82 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


vision was meant exclusively for the foreign born, but 
I find no language in the least ditsinguishing between 
the foreign born and the native born who would have 
lost or forfeited citizenship. I believe the mandate of 
the Constitution is that the Representative in Congress 
must be a citizen of the United States for seven contin- 
uous years, next preceding taking the oath of office, 
and not a broken citizenship. I think this is what the 
Constitution clearly means. 

May we not take a case of this kind and make a 
fair application. Husband and wife, both aliens, came 
to the United States, when it was lawful for them to 
do so. They did not naturalize. A child was born to them 
in the United States. Father and mother made no ef- 
fort to become citizens; they remained aliens, but the 
child, born in the United States, was a citizen, as de- 
fined in the fourteenth amendment to the Constitution. 
This family resided here until the child was seven years 
of age, and then returned to the native country of the 
parents. Let us say, 40 or 50 years later this native- 
born American son returned to the United States. He 
complied with the naturalization laws, but before he 
had seven years of citizenship he is elected a Represen- 
tative in Congress. Is he eligible? I do not think so. If 
the 7-year requirement is not the time next preceding 
election and qualification, then this man would be eli- 
gible. Indeed, any seven years’ citizenship whether con- 
tinuous or broken, would suffice. 

We even have undesirables become citizens by nat- 
uralization. The next Member elect having less than 
seven years’ United States citizenship next preceding 
election will not be an expatriated American married 
woman, who is regaining her citizenship by naturaliza- 
tion. He will be a man. He may have forgotten his 
Americanism in the long stay over there. In its stead, 
he may have absorbed a feeling borne of a doctrine of 
the reds, so powerful in certain of the countries over 
there. When he comes knocking at the door of Congress, 
this case will be a precedent. What will be done with 
him? You may deny him admission to this body; it 
will not be on account of his citizenship. You will have 
to find another reason, and write another precedent to 
get around the one the majority has written in this 
case. This is not only a dangerous precedent, but it 
is unsound; and it will later rise to plague the House 
in the days that are before us. 

It is said the sitting Member is native born. That 
is true. Not only native born, but she has kept in touch 
and kept step with American thought, institutions, and 
progress. There is absolutely no danger of a violation 
of Americanism by the sitting Member; but it is the 
principle I am discussing and the precedent to be es- 
tablished. It seems to me there should be a distinction 
in a case like the one at issue, under its facts; but there 
is not. 


In re Chamorra (298 Fed. 669) two questions were 


presented: First, whether an alien under 21 years of 
age could be naturalized. Petitioner was under that age. 
The court held she could not be naturalized. Second, 
by reason of her native birth, was petitioner in a differ- 
ent position to an applicant of foreign birth? The court 
held that while it was harsh to place the native-born 
petitioner on the same footing as the foreign born 
such was the law—‘Congress has so done in the statutes 
here applicable.” Petitioner was native born and resided 
all her life in California. This case was decided May 
17, 1924. 

Really a native-born child might be taken out of 
the United States and returned 1 year out of each 5, and 
at the end of 35 years he would have a citizenship cov- 
ering a 7-year period—with 1 year out of 5 spent in the 
United States, and the other 4 in foreign lands— and it 
this 7-year period of citizenship is to include a broken 
citizenship he would be eligible as a Representative in 
Congress. I can not subscribe to a doctrine of this kind. 

There are two leading cases, both foreign born, 
both strong men and prominent in our national history. 

One was Albert Gallatin, born at Geneva, Switzer- 
land, in 1761. He came to Boston in 1780; settled in 
Maine; later he was an instructor at Harvard College. 
In 1783 he moved to Pennsylvania and later removed to 
Virginia. Here he acquired lands and in 1785 took the 
oath of allegiance in Virginia. He was a member of the 
constitutional convention of Pennsylvania, was a mem- 
ber of the legislature, and in 1793, February 28, he 
was chosen a United States Senator in the Second Con- 
gress. Mr. Gallatin took an active part in the Revolu- 
tionary War; in fact, he helped to create the very gov- 
ernment he was to serve as Senator. He was one of the 
people who formed the Constitution, being of a body of 
people who were citizens mutually before the Constitu- 
tion was ratified. Despite this great record he had less 
than nine years’ citizenship required of a Senator, and 
he was denied his seat in the Senate. 

James Shields was elected a United States Senator 
from Illinois to the Thirty-first Congress. He appeared 
on March 5, 1849, for the purpose of being qualified. 

Shields was born in County Tyrone, Ireland, in 
1810. He came to the United States in 1823, was admit- 
ted to the bar in 1832, was elected a State representa- 
tive in Illinois, auditor of the State, judge of the Su- 
preme Court of Illinois, Commissioner of the General 
Land Office, was commissioned brigadier general- in 
the Mexican War and promoted to major general at the 
battle of Cerro Gordo. He was appointed governor of 
the Oregon Territory by President Polk, which office 
he resigned when elected United States Senator from 
Illinois in 1849. He lacked nine days of having the nine 
years’ United States citizenship required by the Consti- 
tution. Senator Shields was held ineligible and his seat 
declared vacant. I may add that he is the only man in 
American history who was elected Senator from three 
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States—lIllinois, Minnesota, and Missouri. 

Both Albert Gallatin and Senator Shields held 
State positions of great trust before their election to 
the Senate, but State and Federal ciizenship are dif- 
ferent. At one time the Federal citizenship requirement 
differed from the citizenship requirements of 23 States 
in the Union. After being denied their seats in the Sen- 
ate, both Gallatin and Shields held many positions of 
trust. Gallatin served three terms in the House; Secre- 
tary of the Treasury under Presidents Jefferson and 
Madison; one of the commissioners to negotiate the 
treaty of Ghent; minister to France and England. Sen- 
ator Shields was immediately re-elected Senator from 
Illinois. He moved to Minnesota, and upon its admis- 
sion to the Union was elected Senator. Then, he served 
as a brigadier general in the Union Army. Finally he 
located in Missouri; became adjutant general, railroad 
administrator, and climaxed his career by election to 
the United States Senate. 

The constitutional provision is in the nature of a 
statute of limitation, and under the rule of construction, 
to be effective, the time required by the statute must 
be continuous and next preceding the bringing of the 
cause of action. 

EXPATRIATION ACT OF 1907 AND THE 
CABLE ACT OF 1922 

May I not discuss the acts of Congress, which, in 
my judgment, govern this case, and by reason of these 
statutes the contestee should retain her seat. 

Chapter 2534 of the acts of 1907 entitled “An act 
in reference to expatriation of citizens and their pro- 
tection abroad,” provides in section 3— 

That any American woman who marries a foreign- 
er shall take the nationality of her husband. At the 
termination of the marital relation, she may resume her 
American citizenship if abroad by registering as an 
American citizen with the consul of the United States, 
or by returning to the United States, or if residing in 
the United States, at the termination of the marital 
relations, by coninuing to reside there. 

The nineteenth amendment to the Constitution 
was ratified according to the proclamation of the Sec- 
retary of State, August 26, 1920. My home State— 
Tennessee—was the thirty-sixth State to ratify this 
amendment, August 24, 1920. 

This is known as the woman suffrage amend- 
ment. 

It is a strange coincidence that the father of the 
contestee really caused the nineteenth amendment to be 
adopted. More than any other of his day and genera- 
tion, and with his great ability, he proclaimed the right 
of suffrage and citizenship equality for woman, and 
his leadership brought about the ratification of this 
amendment. That Congress might right the wrong it 
had done in depriving of their citizenship American 
women who had married foreigners, on September 22, 


1922, the Sixty-seventh Congress passed what is known 
as the Cable Act, being an act relative to the naturali- 
zation and citizenship of married women. The very first 
section of this act declares— 

That the right of any woman to become a natur- 
alized citizen shall not be denied or abridged because 
of her sex or because she is a married woman. 

This right was denied by the expatriation act. 

American women who married foreigners lost their 
citizenship under the act of 1907, but no American man 
ever lost his citizenship, or was questioned as to his 
right to a seat in Congress because he married a foreign 
woman. The law was fair to the man in his marriage 
but cruel to woman. 

Section 3 of the Cable Act first provides that a 
woman citizen of the United States shall not cease to be 
a citizen of the United States by reason of her mar- 
riage after the passage of this act unless she makes a 
formal renunciation of her citizenship before a court 
having jurisdiction of naturalization of aliens. 

Section 4 provides any woman who has lost her 
citizenship under the act of 1907 may be naturalized, 
as provided under section 2 of the Cable Act. The 
concluding sentence of this section is: 

After her naturalization she shall have the same 
citizenship status as if her marriage had taken place 
after the passage of this act. 

Section 6 repeals section 1994 of the Revised Code, 
and section 4 of the expatriation act of 1907. The re- 
peal does not destroy citizenship acquired under this 
act, nor restore it if lost under section 4 of the ex- 
patriation act. 

Section 7 repeals section 3 of the expatriation act. 
The repeal does not restore nor destroy citizenship lost 
or resumed under this section, as the case may be. It 
concludes: 

A woman who has resumed under such section 
citizenship lost by marriage shall, upon the passage of 
this act, have for all purposes the same citizenship 
status as immediately preceding her marriage. 

Let us apply the facts. If contestee had natur- 
alized under section 3 of the act of 1907, by the terms 
of the Cable Act, upon its passage, she had for all 
purposes the same citizenship status as immediately 
preceding her marriage. If it be the same citizenship 
status after as before her marriage, and for all pur- 
poses, can it be said that citizenship for all purposes 
would not carry eligibility as a Representative in Con- 
gress? But she did not naturalize under that law. The 
sections repealed by the act of 1922, and the purpose 
of the act of 1922 was to liberalize rather than con- 
tract the citizenship status and position of American 
women who had married foreigners. The law of 1922 
showed the intention of Congress when it used these 
apt words: 

After her naturalization she shall have the same 
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status as if her marriage had taken place after the 
passage of this act. 

Congress was trying to counteract the wrong it 
had done American women who had married foreign- 
ers before that time. It made provision that if citizen- 
ship status was resumed under the old act she did not 
lose it by the new act but retained it for all purposes. 
Would the Congress, intending to liberalize and enlarge 
the rights of American women who had married for- 
eigners, by the passage of this legislation confer less 
rights of citizenship than the former act, which deciar- 
ed a restoration was for all purposes? 

When contestee naturalized under the new act she 
was given the same citizenship as if her marriage had 
taken place after the passage of the act. The purpose 
was to place American women who had married foreign- 
ers in the same position with respect to citizenship, 
with all of its rights and privileges, that she had be- 
fore the passage of the expatriation act. 

This must necessarily be the meaning of the act, 
or this language is less than superfluous; it is without 
meaning and adds nothing. If Congress only intended to 
restore citizenship, it would have said so in plain words, 
without granting to the married women before its pass- 
age the same citizenship position as to the women mar- 
ried after its passage and whose citizenship was never 
destroyed. It gave to both clases the same status or 
position; the effect was an unbroken and continuous 
citizenship. It does not say expressly that it is retro- 
active, but it expressly puts these two classes of Amer- 
ican women on the same footing. The act does not have 
to be retroactive on its face to reach this result. 
Indeed, it does not give her back her citizenship, but 
it expressly provides the method, the steps to be taken 
in resuming her citizenship; and when the required 
steps are taken the expatriated woman becomes an 
American citizen—not upon the face of the Cable Act, 
for the law on the face of it does not restore her citi- 
zenship—but having met the requirements of the act 
by naturalizing. Her citizenship is dependent on natur- 
alizing, which is authorized by the Cable Act. When 
naturalization is perfected she finds not only her citi- 
zenship but her status or rank of citizenship as defined 
by the Cable Act. Her position is then the same as the 
woman who has never lost her United States citizen- 
ship. Here is the inevitable legal conclusion; she shall 
then have a citizenship status for all purposes, carrying 
with it all rights, immunities, privileges, and benefits. 
Automatically the woman who married before the 
passage of the Cable Act has the same legal status as 
her sister who married after its passage. Certainly the 
woman who married after the passage of the Cable Act 
could lawfully sit as a Member of Congress. 

Getting down to the real purpose of the legislation, 
it was not only a change of governmental policy with 
respect to American women who had married foreign- 


ers, but it undertook to correct and retrieve the wrongs 
the old and brutal law had inflicted upon a number of 
our married women. 

Man had theretofore had a higher citizenship stat- 
us than woman, but the nineteenth amendment vested 
her with the baliot and made an equal citizenship status 
for her. There had been discrimination against woman 
especially the married woman, but now clothed in citi- 
zenship she possessed every right of man, except the 
woman who married a foreigner. So to prevent future 
discrimination, and to correct the wrongs already done 
her, and to restore her rights, this language was added. 
Man had never forfeited citizenship by marriage. Why 
should woman? The law makes woman man’s equal. 
Although she had done no more than the man, her citi- 
zenship was gone, and the Cable Act not only in- 
tended to make her in name man’s equal, but to do so in 
law and in fact, and to restore to her the same citi- 
zenship she had before her marriage, and which she 

The creation of citizenship by the Constitution is 
found in the fourteenth amendment: 

All persons born or naturalized in the United 
States, and subject to the jurisdiction theerof, are citi- 
zens of the United States and of the State wherein they 
reside. 


Despite this clause of the fourteenth amendment 
Congress has the power to destroy citizenship, and 
an equal power to restore it. 


The Supreme Court of the United States in the 
case of McKenzie against Hare, 293 United States Re- 
ports, page 299, sustained the constitutionality of the 
expatriation act of 1907 on the ground that the law 
looked upon the husband and wife as a unity—that 
marriage was the voluntary act of the wife, and her 
citizenship became that of her husband. She was pre- 
sumed to know that the effect of her marriage was a 
forfeiture of her United States citizenship. A further 
ground for sustaining the act by the court that diverse 
citizenship of husband and wife might produce serious 
international complications. This opinion was before 
the nineteenth amendment and the passage of the Cable 
Act. If this question were presented now and under 
existing law, I think the judgment of the court would 
be the reverse. Why do I think so? Because an enlight- 
ened public sentiment forced Congress to pass the 
Cable Act. It not only conferred the right on expatri- 
ated women to reclaim and regain citizenship, but with 
citizenship it brought its full powers, rights, and priv- 
ileges. Permit me to read four short extracts from the 
Cable Act, and to ask you to construe them for your- 
selves. It does not take a judge or a lawyer to do this. 
Apply the best gift in the world, common sense, and 
then say if Congress did not intend to give to Ameri- 
can women marrying foreigners, both before and aft- 
er the passage of this act, a full United States citizen- 
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ship status, the same citizenship rights that every 
Member of the House enjoys? 

I am reading together four short extracts from 
different sections of the Cable Act: 

Section 1. That the right of any woman to become 
a naturalized citizen of the United States shall not be 
denied or abridged because of her sex or because she 
is a married woman. 

Sec. 3. That a woman citizen of the United States 
shall not cease to be a citizen of the United States by 
reason of her marriage after the passage of this act 
unless she makes a formal renunciation of her citizen- 
hip before a court having jurisdiction over naturaliza- 
tion of aliens. 

Sec. 4. That a woman who before the passage of 
this act has lost her United States citizenship by reason 
of her marriage to an alien eligible for citizenship may 
be naturalized as provided by section 2 of this act: 
Provided, That no certificate of arrival shall be requir- 
ed to be filed with her petition if during the continu- 
ance of the marital status she shall have resided with- 
in the United States. After her naturalization she shall 
have the same citizenship status as if her marriage had 
taken place after the passage of this act. 

Sec. 7. That section 3 of the expatriation act of 
1907 is repealed. Such repeal shall not restore citizen- 
ship lost under such section nor terminate citizenship 
resumed under such section. A woman who has resumed 
under such section citizenship lost by marriage shall up- 
on the passage of this act, have for all purposes the 
same citizenship status as immediately preceding her 
marriage. 

Take the last sentence—the act even confers on th 
woman who was naturalized under the expatriation act 
of 1907 a citizenship status for all purposes; how broad 
and how complete?’ Why, that citizenship lost by her 
marriage and regained “shall upon the passage of this 
act have for all purposes the same citizenship status 
as immediately preceding her marriage.” 


MEANING OF STATUS 


Before leaving the Cable Act, let us examine the 
word status and find its every-day meaning, and ap- 
ply it.. What does the word status mean as used in the 
Cable Act? The rule of construction is, give to words 
their usual and ordinary meaning. This is the general 
rule of construction. In simple terms, status means: (1) 
State, condition, or relation; (2) relative position or 
rank. 

I accept the definition, and say that in this in- 
stance the citizenship status of the woman who mar- 
ried before the passage of the Cable Act, is, legally 
speaking, the same rank or position as that of the 
American woman who married after its passage. The 
effect, is, upon naturalization, her citizenship was not 
only regained by her but it put her in the same position 


as if she had never been deprived of it. It became a con- 
tinuous, an unbroken citizenship. 


NATURALIZATION STATUTES HELD 

RETROACTIVE 

It is contended that the act of 1907 is not retro- 
active. Naturalization statutes have been held retroac- 
tive in protecting the rights of aliens in property ac- 
quired before naturalization. In plain terms, an alien 
acquires by contract or grant a property right, which 
is in violation of law, under the laws of the country 
where acquired, the Texas Republic. The statute is not 
retroactive on its face, but it was held that the natur- 
alization statute became retroactive so as to protect the 
property rights. 


OSTERMAN V. BALDWIN (6 WALLACE, 122) 

This case was approved by Mr. Chief Justice Fuller 
in Manuel v. Wueff (152 U.S. 511). 

ANOTHER VIEW OF CABLE ACT 

The Supreme Court of the United States is our 
highest tribunal. From its judgment there is no appeal. 
But in one respect both the Senate and the House have 
a higher rank and jurisdiction than the Supreme Court. 
Both of these bodies have original and exclusive jur- 
isdiction in passing on their membership. The House 
is not bound by the Supreme Court nor its decisions 
when it comes to passing on its membership. Am lI 
correct in this statement? The first paragraph of sec- 
tion 5, Article I, of the Constitution reads: 
involuntarily lost. 

Each House shall be the judge of the elections, re- 
turns, and qualifications of its own Members. 

Here we have a peculiar jurisdiction. It is an ex- 
clusive jurisdiction—a solitary power. The act of the 
House is final—there is no appeal or review. The only 
appeal can come when the Member goes before his con- 
stituents, and they can reverse the verdict at the bal- 
lot box and there alone. 

Congress has passed on the eligibility of its Mem- 
bers on many occasions, especially on questions of citi- 
zenship and inhabitancy. Each record presents distinct 
facts. In the last analysis, each case must stand or 
fall on its own record. 

Disregarding all else in this case, I take the posi- 
tion that Contestee meets the 7-year requirement of 
the Constitution, from and after September 22, 1929. 
Upon her naturalization her citizenship dates from 
the passage of the Cable Act. There is a precedent for 
this view. 

John Young Brown, of Kentucky, appeared with 
his credentials on December 5, 1859. The Clerk omit- 
ted his name from the list of Members elect. He was 
out until December 3, 1860, and sworn in. He took part 
in the proceedings of the House during a full year. He 
waited until he became 25 years of age before takin 
the oath of office. : 
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FIRST HINDS’ PRECEDENTS (SEC. 418, P. 389) 

I do not think there is any precedent directly in 
point involving a regained citizenship status, but there 
are a large number of cases involving the question of 
citizenship. May I not cite a few cases, not as preced- 
ents for this case but to illustrate that Congress has no 
fixed or inflexible rule in citizenhip qualification and 
its application. And I venture to say this case will be 
a precedent in regained citizenship and its status. 

The case of Biddle against Richards in the Eigh- 
teenth Congress. Richards was a delegate from Michi- 
gan, an alien naturalized by a State court, not empow- 
ered by Federal statute with jurisdiction to naturalize. 
It was held naturalization was good by implied jur- 
isdiction. 

FIRST HINDS’ PRECEDENTS (P. 393) 

In the Levy case (27th Cong.) it was held that an 
alien by birth was eligible as a delegate from Florida. 
That citizenship was fixed by treaty rights when Flor- 
ida was ceded to the United States, and that naturali- 
zation was not necessary. 

FIRST HINDS’ PRECEDENTS (P. 395) 

In the Indiana case of Lowry against White, the 
sitting Member was permitted to retain his seat. He 
was an alien. He failed to produce any court record, or 
his final naturalization paper. No such records could 
be produced or found. He was permitted to prove his 
naturalization by oral evidence and retained his seat. 

FIRST HINDS’ PRECEDENTS (P. 396) 

Senator Stanley Griswold, of Ohio, was appointed 
Senator although he moved to the State of Ohio less 
than a year before his appointment. The State had no 
law on inhabitancy or citizenship. He retained his seat. 

FIRST HINDS’ PRECEDENTS (P. 426) 

Senator Adelbert Ames was stationed as an Army 
officer in Mississippi. He was never a citizen nor an 
inhabitant of that State. The nearest approach to eith- 
er status was that he had expressed his intention of 
making his home there. He was elected to the Senate 


and was confirmed by the Senate. Senator Conklin led. 


the fight against Ames. He was seated by a vote of . American Women’s War Hospital. 


48 to 6. 


FIRST HINDS’ PRECEDENTS (P. 427) 

These precedents vary, and the cases coming be- 
fore this body vary on the facts. Party lines have been 
drawn in some instances, but it can be truthfully said 
that nearly always the House has risen above party 
strife. It has gone further than this. Generally the 
strict rule of the law, based on technicality, has not 
been invoked, but the rule of equity and reason has 
governed its actions. In this case let us apply the rule 
of right and equity. Permit me to take the record facts 
of this case and see where it leads us. 

Under the existing law another case like this one 
will doubtless never come again. It is doubtful whether 
any case may ever arise under the old law, and none 


can arise involving the same question since the passage 
of the Cable Act. 

Based on the facts of this record, is there any 
reason why the House sholud not sustain the contestee’? 
With the record she has made, both in war and in peace, 
will this Congress deny her the right to represent the 
people who have honored her? If it does, it must be 
based on a highly technical and involuntary loss of 
citizenship. It must be based upon her marriage, which, 
of course, was voluntary, but the surrender of her 
citizenship was involuntary. She made no allegiance to 
the British Crown. 

CONTESTEE’S BACKGROUND 

What is her background? Good or bad? Her ances- 
tors stood for freedom and independence before our 
Government was founded. In fact, they helped to create 
the republic of the Western World. During the life of 
this Republic her ancestors have kept step with the 
advance guard of American civilization. They have had 
the high ideals of the American-English speaking 
white man; they have served our country notably and 
well in war and in peace. They have served both the 
Federal and State Governments in the legislative, ju- 
dicial, and executive departments. 

CONTESTEE’S RECORD 

Nearly 25 years of American citizenship, from her 
birth until her marriage to Major Owen May 3, 1910. 
Major and Mrs. Owen spent two years in Jamaica, 
where he was engaged in engineering work. They came 
to London and stayed until August, 1914, when the war 
broke out; her husband went into active service. The 
contestee was one of a number of American women com- 
posing the Board of the American War Relief Fund in 
London. They operated the American Women’s War 
Hospital in Devonshire. When America entered the war 
this became a part of our hospitalization. Three thous- 
and wounded men were cared for at this hospital. For 
13 months, Mrs. Owen and Mrs. Hoover worked side by 
side with the same rank. Much relief work was done. 
Her committee furnished many needed articles to the 


In 1915 Mrs. Owen went to Egypt that she might 
be near her husband, who had seen strenuous service in 
the Dardanelles. For three years she saw service as 
an operating room and surgical nurse in the hospitals 
of Egypt. 

In the great campaign of Allenby in the capture of 
Jerualem, in the sacred land of Palestine—the land 
where God’s first earthly government was established— 
she was there on duty. 

When the war was over, she brought her soldier 
husband to America. He was shattered in health and 
in fortune. She brought him to her native land to live 
a few years, and then to die. They entered the United 
States at Portal, N. Dak., May 30, 1919, and in Sep- 
tember, 1919, they went to her adopted State of Flor- 
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ida. Mrs. Owen resided there continuously since that 
time. She was naturalized April 22, 1925. Major Owen 
died December 12, 1927. Contestee was elected to Con- 
gress from the fourth district of Florida on November 
6, 1928. 

These brief facts constitute the record. 

Contestee nevera did an act or uttered a word 
against the Government of the United States. To all in- 
tents and purposes she is as good an American citi- 


zen as though her husband had been native born, and 
lived his entire life in America, as though he had re- 
ceived the injury resulting in his death under the Stars 
and Stripes instead of the British flag. She is now, has 
always been, and will continue to be an American 
woman. 

The committee unanimously found for Mrs. Owen. 


The House did likewise. The record sustains both 
findings. 
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AMERICAN BAR ASSOCIATION SECTION OF LE- 
GAL EDUCATION AND ADMISSIONS TO THE 
BAR INVITES BAR EXAMINERS TO 
ANNUAL MEETING 
A special invitation has been sent out to members 
of Boards of Bar Examiners in every state to attend the 
annual meeting of the Section of Legal Education and 
Admissions to the Bar at the Stevens Hotel, Chicago, 
August 19th, at two o’clock, before the meeting of the 
American Bar Association. The annual meeting of the 
American Bar Association is this year centrally located 
and at the same time includes an unusual feature in the 
visit of a large group of the leaders of the British and 
French bar as guests of the Association. A program for 
the Section meeting, devoting particular attention to 
matters of interest to bar examiners, has been arrang- 
ed, and includes the following addresses: 
“Bar Examinations,” Philip J. Wickser, Secretary, 
New York Board of Law Examiners. 
“Bar Examination Statistics,” John E. Biby, For- 


merly Chairman, California Committee of Bar Exam- 
iners. 
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Secretary-Treasurer, 
Ed. R. Bentley, 
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“The Future of Bar Examinations,” James Grafton 
Rogers, Dean, University of Colorado School of Law. 


At various times in the past conferences of bar ex- 
aminers have been held under the auspices of the Sec- 
tion of Legal Education and Admissions to the Bar, 
and considerable good has been accomplished by the 
interchange of ideas among members of these boards. 
One question which is arousing some discussion at the 
present time involves the creation of a national board 
of bar examiners, or of regional boards, to frame ex- 
aminations which the several states would be at lib- 
erty to adopt. Under this plan, part of the examination, 
covering such subjects as statutory law, procedure, and 
local decisions, would still be left to the local boards. 
This and other questions of interest will be referred to 


and a full discussion will follow the formal addresses 
at the meeting. 


A number of states have already signified their 
intention of having at least one member of their Board 
of Bar Examiners at the meeting, and it is expected 
that all states will be represented. 


It seems appropriate that the bar of the State of 
Florida, as a whole, be notified, through its publicity 
organ, “The Florida State Bar Association Journal’, of 
the action that is being taken by the State Bar Associa- 
tion with reference to the Florida annotations of the 
American Law Institute restatements. 

Since Director Wm. Draper Lewis was one of the 
principal speakers at the recent Orlando meeting of 
the Florida State Bar Association, and, in the course 
of his talk to the Association, described the functions 
of the American Law Institute, it is probable that the 
Florida bar is pretty well familiar, by this time, with 
the work of the American Law Institute. It will do 
no hurt, however, to give again in a summary way a 
statement regarding the purposes of the institute. 
On account of the great expansion of case-law 
and the marvelous refinements and conflicts of prin- 
ciple that the cases exhibit, and the confusion as to 
the true principles of the Common Law that seems 
to exist, it was, some years ago, deemed necessary 
to prepare authoritative restatements of the many 
substantive subjects of law. Some very distinguished 
American lawyers, under the leadership of Elihu Root. 
met in Washington for the purpose of organizing an 
Association that could work toward accomplishing 


AMERICAN LAW INSTITUTE ANNOTATIONS 


these restatements. The result of this organization 
meeting was the creation of the American Law Insti- 
tute. Ever since that time it has continued to func- 
tion. The work that it does is, fortunately, financed 
by the Carnegie Foundation and the Laura Spellman 
Rockefeller Foundation. An active force of numerous 
distinguished authorities on the various subjects that 
are being restated, are, and have been for some years. 
engaged in the work of the restatements. 

A great many subjects have already been par- 
tially restated. The restatement work on all the sub- 
jects will probably not be completed for some ten years 
or more, but one or two subjects, such as “Conflicts 
of Law” and the “Code of Criminal Procedure” are prac- 
tically complete. A large part of the topic of “Con- 
tracts” has been covered. As soon as a subject has 
been completely restated and the restatements are 
approved by the Institute, it is intended to publish 
for distribution, a volume, or volumes, covering the 
subject. These volumes are not annotated for the va- 
rious states, as is the case in the usual text book. 
In other words, it will be the duty of the Florida 
lawyers to find the Florida cases supporting or contra- 
dicting the language of the text of the restatement. 
It will not be feasible to expect each member of the 
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Florida bar to do this for himself. It, therefore, be- 
comes necessary that the volumes as they appear be 
properly annotated for the Florida cases on the sub- 
jects covered, if the restatements are to be of any 
essential value to the judges and lawyers of Florida. 


It may appear that this annotation work is su- 
perfluous for the reason that the restatement is merely 
another text book and will not be received with any 
large amount of consideration by the bench or bar in 
Florida. Such a superficial disposition of the restate- 
ment, however, will not be possible. The restatements 
have been prepared with such care, and by such lead- 
ing authorities, and under such critical conditions, 
that they embody the very best thought of the pro- 
fession on the subjects treated. For example, Samuel 
Williston and Prof. Corbin of Yale are the two rep- 
resentatives dealing with the subject of contracts. 
Samuel Williston received from the American Bar 
Association, at the meeting last fall in Memphis, the 
gold medal awarded for the greatest contribution to 
the Law made by any American Lawyer during the 
preceding twelve months. He is the “last word” on 
Contracts. His work on the restatement of this sub- 
ject however, has been through the fire of criticism 
from various advisors, appointed by the Institute to 
help and collaborate with him in preparing the re- 
statement, and has also been subjected to discussion 
by the Institute itself. The Institute is a large body, 
composed largely of the most distinguished lawyers 
of the country, who are willing to give the time 


and thought necessary to the purposes of the Insti- 
tute. 


The restatement on the subject of Contracts, 
therefore, will not merely take its place as an al- 
ternative to “Williston on Contracts,” “Page on Con- 
tracts” or “Elliott on Contracts.” It will supersede all 
of these mere text books and speak with an author- 
ity entirely foreign to a text book. To be ignorant of 
its contents will presently become the mark of an 
incompetent lawyer. Its effect, however, upon the law 
in Florida cannot be very great until it has been merg- 
ed into our body of Florida decisions by proper anno- 
tation work, keying it to our Florida cases on Con- 
tracts. When this has been done, the restatement will 
show where the Florida law on Contracts is in line 
with the proper development of the subject, and where 
it is out of line with the proper development of the 
subject. As soon as this has been clearly shown, it 
will necessarily follow that the Supreme Court of 
Florida will make an honest and earnest effort to 


bring the Florida decisions in line with the restate- 
ment. 


So we must have Florida annotations of the re- 
statements. 


Fortunately, the American Law Institute will do 
the printing of these Florida annotations, and, when 
the restatements are distributed among the Florida 
lawyers, will furnish the Florida annotations along 
with each volume of restatement. These annotations 
will be inserted in the back of the book in a slip in 
the cover thereof, similar to that used in the U. 5. 
Code Annotated, and the recent permanent supple- 
ment of Ruling Case Law. The only expense in connec- 
tion with the Florida annotations that the Florida 
lawyers will have to take care of is the expense of 
getting the annotation work done. 

The American Law Institute insists that the an- 
notation work be done in each state under the aus- 
pices of a responsible body of lawyers, such as the Flor- 
ida State Bar Association, and have the approval of 
this body. It is quite usual for the professors of law 
in the State Universities to do this annotation work. 
They must, however, be compensated. 


Eventually, arrangements will have to be made 
to see that this compensation is furnished either by 
the State Bar Association as a whole, or by the Legis- 
lature of the State of Florida. With the numbers of sub- 
jects to be annotated. there will be annotation work 
necessary for the next five or ten years. More than 
one professor can be kept busy on this. The compen- 
sation will run into money. The lawyers, as individ- 
uals, cannot be expected, voluntarily, to contribute 
enough to bring the work to a completion, without 
more personal sacrifice than the present hard times 
justify. We cannot, however, fairly go to the State 
Bar Association, or to the Legislature, for funds until 
some progress has been made in the annotation work, 
and it has been made to appear that there is a real 


value for the Florida lawyers in the accomplishment 
of the task. 


For this reason two of us, on the American Law 
Institute Committee of the State Bar Association, viz: 
T. M. Shackleford, Jr., and I, have undertaken to raise 
sufficient funds to get the annotation work started on 
the subject of “Contracts.” 


We have arranged through Dean Trusler, of the 
College of Law of the University of Florida, to have 
the annotation work on the subject done by Profes- 
sor Thompson of the law college faculty. To have 
this work done during the present summer will cost 
$600.00. This will not cover the expense of annotat- 
ing the one subject of “Contracts.” As a matter of 
fact, the restatement on “Contracts” is not complete 
and the annotating cannot ‘be completed until the 
restatement of the topic is complete. Moreover, it is 
probable that there is more than a summer’s work 
involved in preparing the annotations for that part 
of the restatement of the topic already completed. . 
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However, by this summer’s work, we shall be start- 
ed on our way and have goods to show. What Prof. 
Thompson does this summer can be used as an example 
for further applications for funds from the proper 
sources. With this in mind, Tom Shackleford and I, 
with the approval of R. A. Henderson, Jr., the Presi- 
dent of the Association, have written to various sub- 
stantial firms of lawyers throughout the State, re- 
questing contributions of $25.00 each. The response 
has been remarkable. To date we have collected exact- 
ly $600.00. We expect further contributions. We shall 
not limit our collection to $600.00, because we can 
use any extra money in continuing the annotation work 
next fall. We should like, if possible, by voluntary 
subscriptions, to complete the annotations on the sub- 
ject of “Contracts.” 


I consider the list of subscribers to this work 
as an honor roll. The money was cheerfully given with- 
out any strings attached. The proper use and distribu- 
tion of the same was left to us without any inquiry. 
The contributors have, all of them, the welfare of the 
profession at heart. I therefore, think that this is an 
appropriate place to list the names and addresses of 
the subscribers. 


Knight, Adair, Cooper & Osborne, Jacksonville, 
Fla. 


Knight, Thompson & Turner, Tampa, Fla. 

Wideman, Wideman & Wardlaw, West Palm Beach. 
Fla. 

Loftin, Stokes & Calkins, Miami, Fla. 

Evans & Mershon, Miami, Fla. 

L’Engle & Shands, Jacksonville, Fla. 

Fleming, Hamilton, Diver, Lichliter & Fleming, 
Jacksonville, Fla. 

McKay, Withers & Ramsey, Tampa, Fla. 

Phillip D. Beall, Pensacola, Fla. 

Robert H. Anderson, Jacksonville, Fla. 

Henderson & Franklin, Fort Myers, Fla. 

T. M. Shackleford, Jr., Tampa, Fla. 

Kay, Adams, Ragland & Kurz, Jacksonville, Fla. 

Stockton, Ulmer & Murchison, Jacksonville, Fla. 

Whitaker, Himes & Whitaker, Tampa, Fla. 

Mabry, Reaves & White, Tampa, Fla. 

George P. Garrett, Orlando, Fla. 

Sutton, Tillman & Reeves, Tampa, Fla. 

Maguire & Voorhis, Orlando, Fla. 

Giles J. Patterson, Jacksonville, Fla. 

Macfarlane, Pettingill, Macfarlane & Fowler, ‘l'am- 
pa, Fla. 

Shutts & Bowen, Miami, Fla. 

Jacksonville Bar Association. 

In each instance the subscription was $25.00, which 
was the amount requested, save that, in the instance 
of the Jacksonville Bar Association, the contribution 


was $50.00. This money has been turned over to Dean 
Trusler of the University of Florida Law School to be 
paid to Prof. Thompson as the work progresses. 


It may interest the members of the Association 
to know that, early in the campaign, the Editor of 
the Florida Bar Association Journal offered to make 
up, out of Journal funds, any deficiency in the collec- 
tion of funds below the minimum of $600.00. This of- 
fer was made when the deficiency amounted to $175.00. 
At the present time, of course, there can be no de- 
ficiency. 


The purpose of this article is simply to place be- 
fore the Bar Association, in a public way, public in- 
formation concerning the private generous co-opera- 
tion that various members of the Florida Bar have 
been giving to this work. The originators of the fund 
idea, viz: Tom Shackleford and I, are gratified be- 
yond measure and our pride in the profession to 
which we belong has been refreshed and renewed. 


For the further interest of the bar, on this mat- 
ter, I append copies of certain correspondence that 
will explain itself. 

(Since signing the above I have received a contri- 
bution of $25.00 from Judge William Hunter of Tampa. 
Messrs. Bussey, Mann & Barton of St. Petersburg, sent 
in a contribution, but when I learned what had hap- 
pened in St. Petersburg I returned them their check, 
as it was not fair to ask them to contribute under 
the business conditions there existing at this time.) 

GEORGE PALMER GARRETT, 
Orlando, Florida. 


Philadelphia, Pa., 
June 9, 1930. 
Mr. George Palmer Garrett, 
Orlando, Florida. 
Dear Mr. Garrett: 

This letter concerns the matter of State annota- 
tions of the Restatement of the American Law Insti- 
tute. 

The Restatement which the Institute prepares 
does not cite local decisions and statutes in support of 
the statements of law that it contains. The idea back 
of the Restatement is that it shall not depend upon 
citation of individual decisions; it is based upon ex- 
amination of decisions from all states thoroughly con- 
sidered and discussed not only by the Reporter for 
the subject and his group, but by the membership of 
the Institute and representative groups in the member- 
ship of the Institute and representative groups of its 
own various States. The Restatement, therefore, stands 
on its own authority as an accurate statement of the 
general principles of law. 

It is recognized, however, that a lawyer in an in- 
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dividual State must have, in addition to an accurate 
statement of general principles, knowledge of the po- 
sition of his own court upon any given point. That is 
the basis of the beginning of the work in State an- 
notations. We hope to accompany the Restatement 
with a State annotation in each State analyzing all 
the decisions and the statutes of the State which con- 
cern the subject treated in the general Restatement. 
This local work the Institute does not do. It has a 
large task in making the restatement what it ought 
to be and has neither the staff nor the means to make 
the careful study in each State that ought to be made 
in the preparation of State annotations. Moreover, we 
have felt that the study of local law by local people 
would probably be more accurate than such study made 
by any outside organization. 


The various State Bar Associations are undertak- 
ing the study of their local law with a view to local 
annotations to the Restatement of the various subjects. 
The work is entirely voluntary on their part except 
that the Associations are generally paying something 
to the individual scholar who does the actual labor of 
looking through the case material. 


The expense of this work is being provided for 
by the various State Bar Associations. They feel that 
the whole matter is a public enterprise and they are 
glad to assist to this extent. The Institute is making 
arrangements for the publication of the various State 
annotations along with its own Restatement. The law- 
yer who buys the Restatement will be able to get 
the local annotations from his own State to accompany 
it. In this way the work af any Committee which has 
prepared the State annotations is assured of publi- 
cation. The Restatement will be published by an as- 
sociation of law publishers and the Institute. We shall 
have the benefit of the experience and advice of the 
most successful publishing concerns in the country 
with regard to the technical side of the business and 
feel certain that the Restatement, as completed, will be 
offered to the profession in attractive form and at. 
a reasonable price. 


The first Restatement ready will be Contracts. It 
will probably be published a year from this fall. We 
hope that it can be accompanied, in most of the States, 
with a State annotation prepared with the same schol- 
arly care which has gone into the Restatement. Indi- 
cations are that this hope will be realized. I have 
noted with appreciation the interest in the subject by 
your excellent Florida Bar Association. I am sure 
the interest will manifest itself in the production of 
a State annotation of which you will be proud. 


With kind regards, 
Sincerely yours, 
(Signed) HERBERT F. GOODRICH. 


UNIVERSITY OF FLORIDA 
GAINESVILLE 
COLLEGE OF LAW 
Harry R. Trusler, A. M., LLB., Dean. 
May 1, 1930. 
Mr. George P. Garrett, 
Attorney at Law, 
Orlando, Florida. 
Dear Mr. Garrett: 

You will recall the dinner at Orlando, at the 
time of the last meeting of the State Bar Association, 
when the Committee to Co-operate with the American 
Law Institute had Dr. William Draper Lewis and me 
as guests. 

The matter of Florida annotations for the Restate- 
ments was discussed, and it was agreed that the pro- 
fessor working at this during the summer should re- 
ceive at least $600.00, what other professors receive 
for summer teaching. To you was delegated the work 
of raising the money by subscriptions; and, as the Uni- 
versity term is about finished, I am wondering what 
success you are having in getting the money. 

I am authorized to say that, if the money is avail- 
able, Professor George W. Thompson will work on 
annotatiing the Restatement on Contracts this sum- 
mer. At my request Professor Thompson has refrain- 
ed from contracting his time this summer in order 
to be free to do this work, if the committee’s plan 
materializes. 

In case you are going to be able to put this over, 
I suggest that the Committee send Professor Tnomp- 
son any samples of local annotating it may have (Tom 
Shackleford said he had some), and I will have him 
get in touch with Dr. Lewis for further assistance. 


Professor Thompson teaches Contracts here and 
is an experienced legal writer, being author of Thomp- 
son on Real Property and many other legal texts, and 
I know of no one who would be able to deliver the 
goods any better. 

With kind personal regards, I am 

Cordially yours, 
(Signed) HARRY R. TRUSLER. 


May 30, 1930. 
Mr. George P. Garrett, 
Attorney at Law, 
12314 South Orange Avenue, 
Orlando, Florida. 
Dear Mr. Garrett: 


Answering yours of May 29th, I advise that 1 
have made definite arrangements with Professor 
George W. Thompson to work on local annotations for 
the Restatement of Contracts this summer. Professor 
Thompson will keep track of the time he puts on 
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this work and will send statements from time to time. 
I will not need any money until a statement comes and 
then only a fractional part of the money, depending 
on the amount of work done. I think this will be a sat- 
isfactory arrangement for all of us. 

I have written Dean Goodrich, of Philadelphia, 
that Professor Thompson will do this work and Dean 
Goodrich is sending him samples of the work and in- 
formation. 

I wish to congratulate you upon your success in 
raising this money. It shows a fine spirit on your 
part and a fine spirit on the part of the contributors. 

Cordially yours, 

(Signed) HARRY R. TRUSLER, Dean. 


UNIVERSITY OF FLORIDA 
Gainesville 
June 9, 1930. 
Mr. George P. Garrett, 
Attorney at Law, 
Orlando, Florida. 
Dear Mr. Garrett: 


Re: AMERICAN LAW INSTITUTE. 


I have received your check for $600.00 pursuant 
to collections made, the compensation agreed upon 
for Professor Thompson’s work this summer in anno- 
tating with Florida decisions the accepted Restate- 
ment on Contracts. This is the work the American 
Law Institute wishes the State Bar Association to do 
through law professors. 


Professor Thompson has left for his home in In- 
dianapolis, carrying material for this work and expects 
to begin at once. He will be paid by me from time to 
time out of the funds furnished as he reports the 
amount of work done. I will use care in expending the 
money, and as he is an experienced and fast worker, 
I feel sure good value will be received. 


With heartiest appreciation of your work in mak- 
ing the collections and of the generosity of the contri- 
butors, I am with kind regards, 

Cordially yours, 


HARRY R. TRUSLER, Dean. 
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FURTHER DISCUSSION OF THE LAW GOVERNING THE WRIT OF PROHIBITION IN 
FLORIDA 


Comparison of the Cases of State vs. Love, and the Case of Crill vs. State Road Department 
By CHARLES P. COOPER, Jacksonville Florida. 


“Jurisprudence is a science which must suffer un- 
less pursued with a single eye to truth; and while the 
decisions of a court of last resort are conclusive be- 
tween the parties, they are also steps in the process 
by which an accurate conception of public and private 
law may ultimately be attained. 

“A writer who passes them in review should there- 
fore give the opinions of the judges, whether conflict- 
ing or concurrent, as fully as circumstances will per- 
mit, and yet not hesitate to state his own, and the 
grounds on which they have been formed. Should he 
err in such an endeavor, he may still hope that his mis- 
takes will be corrected by abler thinkers, and may in- 
directly contribute to form the public opinion which 
in the long run guides legislators and courts.”—Hare. 


(NOTE—AIL! italics in quotations of passages herein are 
supplied by the author hereof, unless otherwise indicated.) 


The Supreme Court of Florida in its recent de- 
cision in the case of State ex rel Davis, Attorney 
General, vs. Love, 126 So. Rep. 374, which was an or- 
iginal proceeding in prohibtion against Honorable E. 
C. Love, one of the Judges of the Circuit Court of the 
Second Judicial Circuit, overruled the objection that 
the case did not properly fall within the scope of the 
remedy by writ of prohibition, which objection was 
raised in motions to quash the alternative writ; and 
the Court in its final disposition of the case, granted 
a peremptory writ of prohibition in each of the two 
cases which were involved in the decision. 

It should be a matter of gratification to the Bar 
of the State, interested in the development of consist- 
ent and correct principles of law in the State, that the 
Supreme Court of Florida, in the actual decision, has 
gone back to the true and correct principles of the law 
applicable to the writ of prohibition, upon circum- 
stances and questions such as those involved in said 
cases; and yet upon studying the opinion, the practic- 
ing lawyer will find himself groping rather despair- 
ingly, in the future, for some guide or test by which he 
may know whether he has a case in a given instance 
within the class in which the writ of prohibition is 
available. 

In the principal opinion in the case, the Court un- 
dertakes to distinguish the said Love case from the 
said Crill case, mentioned in the title to this article, 
and the purport of the statement there, is that the 
doctrines applied in the Love case in granting the per- 
emptory writ of prohibition, do not conflict with those 
applied in the Crill case, in sustaining a demurrer to 


the petition for the writ, upon the ground that the 
writ of prohibition was not the proper remedy. (Crill 
vs. State Road Department, 96 Fla. 110, 117 So. Rep. 
795.) 

In the Crill case, the effort was made to prohibit 
the Circuit Judge from proceeding in a condemnation 
suit brought by the State Road Department. 

In the Love case, the prohibition was sought to 
prevent the Circuit Judge from proceeding in a certain 
suit upon contracts brought against the State Road 
Department. 

The writer of this article discussed quite fully in a 
series of articles in the Florida State Bar Association 
Law Journal, the history of, and the law governing, the 
writ of prohibition (issues of October and November, 
1928; January, 1929) ; and the subject is not only an 
interesting one, but is of very practical importance 
because of the considerable degree of frequency with 
which the writ is used or applied for. 

To determine whether the Love case involves the 
same questions and doctrines as those involved in the 
Crill case, and whether the former case conflicts with, 
or departs from the latter case, or whether the Love 
case was properly distinguished from the Crill case 
on account of inherent differences, are matters which 
will be necessary for any lawyer to undertake who may, 
from now on, have under consideration an application 
for a writ of prohibition. 

If the cases differ in principle, he must carefully 
analyze them and compare them, so that he may deter- 
mine the differences or distinctions in order to ar- 
rive at a correct conclusion, as to whether the prin- 
ciples of his own case fall within the one or the other. 

If the Crill case and the Love case were entirely 
distinct in principle, a lawyer proposing to apply for a 
writ of prohibition would be applying for an improper 
and unpermissible remedy, if his case were within 
the principles of the Crill case, but would be applying 
for the proper relief and for a proper remedy if his 
case should fall within the doctrines of the Love case. 

These two cases therefore, must be closely exam- 
ined, and each feature scrutinized in order to identify 
these distinctions if they exist, so that they may be 
recognized in practical application to future contem- 
plated proceedings to obtain writs of prohibition. 

The writer of this article, for that purpose, and 
pursuant to, and to complete his previous articles upon 
this subject, will undertake to compare these cases and 
discuss the principles therein involved. 


It is believed that this discussion will reveal, be-. 
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yond doubt, that in the Love case, the Supreme Court 
of Florida exemplified: 

1st. That the principles and doctrines sought to be 
demonstrated by the author hereof, in his previous 
articles, are correct; (and those principles were applied 
in the Love case), particularly: 

(a) The fact that the court has “jurisdiction” of 
a certain “class” of cases within which the partic- 
ular case falls, does not determine the question of 
“jurisdiction”, in the sense of the law of prohi- 
bition; 

(b). The fact that there may be another rem- 
edy by writ of error or appeal, does not always 
or necessarily prevent the issuance of a writ of 
prohibition. 

The author further submits that: 

2d. The Love case again demonstrates the cor- 
rectness of what the author hereof has before asserted, 
that the Supreme Court has repeatedly asserted (and 
applied it at times), one rule or test as to the avail- 
ability of the writ of prohibition, but has repeatedly 
ignored or failed to apply its own rule in many cases. 
3d. There is no real distinction between the Love 
case and the Crill case, except that in the former, the 


THE FEATURES OF THE CRILL CASE 


CRILL CASE. 
1. A proceeding by State Road Department to con- 
demn certain lands for right of way and certain sand 
(part of other land) for road purposes. 

2. The eminent domain proceeding was brought 
under a statute purporting to authorize certain kinds 
of lands and materials to be condemned (proceeded 
against) by State Road Department. 

3. (a) The application for prohibition was pred- 
icated upon the contention that the said statute was 
unconstitutional and void. 

(b). That if not void it did not include authority 
to take the sand, (amounting in either event to lack 
of power to proceed against the sand.) 

4. The condemnation proceeding was in a Circuit 
Court brought by State Road Department. 


5. The eminent domain proceeding was a special 
statutory proceeding (not according to the course 
of the common law) in a court of limited jurisdiction 
(as a Circuit Court is in a statutory proceeding.) 


6. The Circuit Courts are given by Sec. 11 Art. V 
of the Florida Constitution, original jurisdiction “in 
all cases in equity, also in all cases at law, not cog- 
nizable by inferior courts * * * and of such other 
matters as the Legislature may provide’, and under 
Sec. 3276 of the Revised General Statutes, the Cir- 
cuit Courts are given jurisdiction “in all cases where 
the right to take private property for public use with- 
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law was correctly applied (as to the remedy by pro- 
hibition), and that in the Crill case, the law was in- 
correctly applied. 


(This article does not concern itself with the 
substantive law or merits of the Love case, but only 
refers to the procedural question involved, the rem- 
edy by prohibition.) 

4th. In the Love case, the court in actuality aban- 
doned the principles it asserted in the Crill case. 


In the Crill case, the applicants for a writ of pro- 
hibition against the State Road Department were read 
out of court upon the authority of a case which when 
actually read expressly held exactly the opposite to 
that for which the Florida court cited it (and not- 
withstanding that this fact was called to the atten- 
tion of the Supreme Court in a petition for re-hear- 
ing, the case McConiha vs. Guthrie, W. Va., still 
stands as the chief “authority” in the opinion in the 
Crill case.) 

Let us now examine the two cases in detail, to 
do which effectively, to a considerable extent they 
will be put or treated in parallel columns, opposite 
to each other, to-wit: 


AND THE LOVE CASE IN PARALLEL. 


LOVE CASE. 
1. Suits upon contracts for work and material 
against State Road Department. 


2. The suits were brought under a statute pur- 
porting to authorize the State Road Department to 
be sued (proceeded against), by contractors and ma- 
terial-men. 

3. The application for prohibition was predicat- 
ed upon the contention that the said statute was un- 
constitutional and void. 


4. The suits on the contracts were in a Circuit 
Court brought against State Road Department. 


5. The suits were ordinary actions in contract 
(not special statutory proceedings) in a court of gen- 
eral jurisdiction. 


6. The Circuit Court under the Florida Consti- 
tution, Article V, Section 11 is given jurisdiction of all 
cases in law and equity not conferred upon other 
courts by law, (which gives it jurisdiction of actions 


generally upon cases of contract like the ones in this 
case.) 
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Crill Case—Continued. 
out the consent of the owner has been heretofore or 
shall be hereafter given. * * *” 

7. In the Crill case, the defendant had no rem- 
edy by supersedeas in ordinary course upon writ of 
error, if the State Road Department should pay into 
court the amount of damages awarded; and the only 
remedy would be some extraordinary writ. (If any.) 

8. The existence of another adequate remedy by 
appeal, in ordinary course, was stated to be one of 
the essential obstacles to obtaining a writ of prohi- 
bition. It was suggested that some other unidentified 
extraordinary writ might be obtained pending the ap- 
peal in the Crill case. 

9. The Supreme Court held that the writ should 
not issue because the statute attacked did not confer 
jurisdiction, but jurisdiction was conferred by the Con- 
stitution and another statute. 

It was held that if the statute did not permit or 
authorize the particular property to be proceeded 
against or taken by condemnation by the State Road 
Department, that that did not involve jurisdiction of 
the Court, but only involved the power of the Road 
Department to condemn. (It was said the Court was 
not authorized to issue the writ.) 


10. In the Crill case, it was held that “jurisdic- 
tion” was merely power to decide cases of the class 
involved; that the Court had power to try and decide 
condemnation cases as a class, and to pass upon the 
constitutionality of statutes, and to pass upon its own 
jurisdiction under statutes, and therefore if the ques- 
tion presented was only whether the statute author- 
ized the particular kind of property to be proceeded 
against, that the Court had jurisdiction to decide that, 
and prohibition could not be issued. 

The Court held that the statute merely purported 
to confer the right to swe upon the petitioner in con- 
demnation—(to proceed against the property) and 
this did not confer jurisdiction upon the Court. 

(In the Crill case, if the statute was void, or 
did not cover the kind of property sought to be con- 


demned, there was no property to be proceeded against 
in the case.) 


Love Case—Continued. 


7. There was an adequate remedy by writ of er- 
ror in the Love case, in which a supersedeas bond 
could be given in ordinary course, if the Circuit Court 
should have decided against defendant, as in any ordi- 
nary action upon contract. 

8. The existence of an “adequate” remedy by writ 
of error with a supersedeas, is entirely wnmentioned 
in the Love case, although it fully existed. 


9. The Court held in the Love case, that the 
writ should issue because if the statute attacked was 
unconstitutional, no power to proceed against or sue 
the State Road Department was conferred upon con- 
tractors (said Department being a branch of the 
State.) 

The Court did not hold that because the Constitu- 
tion, Sec. 11 of Article V, confers jurisdiction upon Cir- 
cuit Courts in all cases upon contracts, that therefore 
no question of jurisdiction was presented by an attack 
upon the statute which permitted the State Road De- 
partment to be sued on contracts. 

10. The Supreme Court makes no reference to the 
fact that in the Love case the Circuit Court had juris- 
diction to try, and to decide all cases upon contracts 
under Article V, Sec. 11 of the Florida Constitution; 
and that the Court had jurisdiction to pass upon the 
Constitutionality and interpretation of statutes involv- 
ed in the case, nor does the Supreme Court hold that the 
statute conferring the right or power upon contractors 
to bring such proceedings against the State Road De- 
partment, did not involve “jurisdiction” of the court. 

The Court does not hold or state that the statute 
was merely one to empower the plaintiffs to sue or 
proceed against the Road Department and therefore 
did not confer “jurisdiction” which the Constitution al- 
ready conferred. 

(In the Love case, if the statute was void, there 
was no defendant to be proceeded against in the case.) 


To facilitate the comparison of these cases further, 
cases are next hereinafter set forth in parallel columns. 


the following extracts from the opinions in the two 
The extracts from the opinion in the Crill case are not 


in the same consecutive order in which they appear in the opinion of the Court, but they are arranged to 
bring the Court’s declarations upon each topic or principle together in a group of quotations; said quota- 


tions are as follows: 


CRILL CASE. 

“It therefore becomes manifest that the conten- 
tions of the applicants here that, if chapter 10118 be un- 
constitutional, the court is without jurisdiction of the 
subject-matter, is fundamentally wrong. Reduced to its 
last analysis, the contention of the applicants is, not 


LOVE CASE. 

“It was held in the case of Crill vs. State Road 
Department, 96 Fla. 110, 117 So. 795, 798, that the 
circuit court was vested with jurisdiction over con- 
demnation proceedings by section 11 of article 5 of 
the Constitution, and by our general statutes, and 
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Crill Case—Continued. 
that the court is without jurisdiction, but that the pe- 
titioner in the court below is without lawful authority 
to maintain condemnation proceedings against the 
property described in the petition.” 


“Unquestionably the circuit court had jurisdiction 
of the subject-matter; that is, of proceedings in con- 
demnation. Whether the statute in question was consti- 
tutional, and whether under it the petitioner had any 
right to condemn the property described in the peti- 
tion, was not a question going to the fundamental jur- 
isdiction of the court over the subject-matter, but was 
primarily merely a question of law affecting the right 
of the petitioner to maintain the suit, which point it 
had or would become necessary for the court to decide 
in its conduct of the proceedings.” 


“Jurisdiction of the subject-matter means the 
power of the court to adjudicate the class of cases to 
which the particular case belongs. Lovett v. Lovett, 
(Fla.) 112 So. 768; Brown on Jurisdiction (2d Ed.) 
Sec. 2; 35 C. J. 426; 16 C. J. 723: Malone v. Meres, 91 
Fla. 709, 109 So. 677.” 


“The Circuit Court does not derive its jurisdic- 
tion over condemnation proceedings from chapter 
10118. It had been vested with such jurisdiction long 
before that statute was even enacted. To grant the 
writ of prohibition in this case would be tantamount to 
holding that the circuit court could be prohibited from 
trying any case in which the plaintiff's right to the 
relief sought depended upon a statute, the constitu- 
tionality of which was denied or attacked by the de- 
fendant, merely because the plaintiff thought that the 
circuit court had decided or might decide the question 
erroneously and the defendant be thereby damaged in 
such sort as could not be fully redressed by reversal of 
the judgment on appeal, or writ of error, or certiorari. 
Any such rule as this would unduly extend the juris- 
diction of this court, and it would become the forum 
for testing in advance all constitutional questions af- 
fecting the rights of the parties which either party 
might fear would be decided adversely to him in the 
trial court; thus amounting to a usurpation by this 
court of the powers and jurisdiction conferred on the 
trial courts of this state. Of course, where a court’s 
jurisdiction of the subject-matter itself is attempted to 
be conferred by a void unconstitutional statute, such 
court may be prevented by writ of prohibition from 
exercising such supposed jurisdiction in any particular 
case as to which relief is sought. But here the statute 
conferring jurisdiction of condemnation proceedings 
generally upon the circuit courts is not attacked, nor 
could it be, for the jurisdiction of such cases, is not 
only conferred by our general statutes, but also by the 


Love Case—Continued. 
that therefore in such a proceeding such court had 
jurisdiction to pass upon the constitutionality of an 
act of the legislature under which the petitioner claim- 
ed the right to condemn the property described in the 
petition. But it was observed in that case that, ‘where 
a court’s jurisdiction of the subject-matter itself is at- 
tempted to be conferred by a void unconstitutional] 
statute, such court may be prevented by writ of pro- 
hibition, from exercising such supposed jurisdiction in 
any particular case as to which relief is sought’. The 
same exception would apply where the court’s juris- 
diction of the person of a defendant is attempted to be 
conferred by a void and unconstitutional statute. Obvi- 
ously, the purpose of the statutory provision here in 
question was to confer jurisdiction upon the courts of 
this state, to entertain and adjudicate suits of a certain 
class against a component part of the state government, 
the state road department, a jurisdiction which had 
never existed prior to the adoption of that statute, and 
a jurisdiction which of course did not exist at the 
time the Constitution of 1885 was adopted. Obviously, 
also, if such statutory provision be unconstitutional 
and void, such jurisdiction has never been conferred, 
and the writ of prohibition may be resorted to, to pre- 
vent the usurpation of such jurisdiction. This is one of 
the primary purposes of the writ of prohibition, which, 
as was said in the Crill case, ‘is that process by which 
a superior court prevents an inferior court from ez- 
ceeding its jurisdiction with which it has not been 


vested by law.’ So writ of prohibition is the appropri- 
ate remedy in this case. 


We find no allusion in the Love case to the prin- 
ciple declared (see column opposite this statement) to 


the question of the remedy by appeal or writ of error, 
or the adequacy thereof. 


It will be seen that no allusion whatever is made 

ein the Love case to the fact that the Constitution itself 

confers jurisdiction upon the Circuit Court of the cases 

upon contracts involved, by the very same section of 

the Constitution (Sec. 11 of Article V) referred to and 
quoted in the Crill case. (See opposite column.) 


« 
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Crill Case—Continued. 
broad, and comprehensive language of section 11 of 
article V of the Constitution which says that: 


‘The Circuit courts shall have exclusive original 
jurisdiction in all cases at law, not cognizable 
by inferior courts,’ etc. 


“But we apprehend that the fears entertained 
by the applicants here that in case of an adverse de- 
cision by the court below they would be without ade- 
quate remedy for review, are largely imaginary. See 
Spafford v. Brevard County, 92 Fla. 617, 110 So. 451, 
453; Astca Investment Co. v. Lake County, 86 Fla. 
639, 98 So. 824. It is only when the court is without 
jurisdiction or is attempting to act in excess of its 
jurisdiction that writ of prohibition lies against it, 
and then only when there is no other adequate remedy. 
It is in this connection that lack of adequate remedy 
arises. When the court has jurisdiction, and is not at- 
tempting to exceed such jurisdiction, prohibition will 
be denied, regardless of the question of inadequacy of 
remedy by way of adequate review or otherwise.” 

“The writ of prohibition is that process by which 
a superior court prevents an inferior court or tribunal 
from usurping or exercising a jurisdiction with which 
it has not been vested by law. It is an extraordinary 
writ, because it only issues when the party seeking it 
is without other adequate means of redress for the 
wrong about to be inflicted by the act of the inferior 
tribunal.” 

“If it be conceded that his decision of the mo- 
tion to dismiss the petition in condemnation was wrong 
on account of the unconstitutionality of the statute re- 
ferred to, which is not intimated here, it would af- 
ford no ground for the issuance of the writ of prohi- 
bition as prayed, as there are other remedies for cor- 
recting any erroneous rulings which may occur in the 
court below, and the demurrer to the suggestion to the 
writ of prohibition is therefore sustained, and the rule 


to show cause herein is discharged and peremptory 
writ denied.” 


The Test of “Jurisdiction” 
In the Crill Case. 

The test of “jurisdiction” which the Supreme 
Court applied in the Crill case was, “Has the Circuit 
Court jurisdiction to try or decide condemnation pro- 
ceedings?” 

The contention made by applicants for the writ of 
prohibition in the Crill case was that if the land and 
property could not be condemned by State Road De- 
partment, that the court had no power to order it 
condemned. 

It was contended that if there was no power in the 
petitioner in condemnation to condemn the property 
to be taken, there was no power in the Circuit Court 
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Love Case—Continued. 


The matters of adequacy and availability of rem- 
edy by writ of error with a supersedeas, or other rem- 
edy, are not mentioned in the Love case. (See quotation 
from Crill case in opposite column.) 


The Supreme Court does not mention that the 
Florida Constitution confers jurisdiction upon Circuit 
courts in all cases at law upon contracts, not conferred 
upon other courts (no other court in Leon County had 
been given jurisdiction of the suits upon the contracts 


involved.) (Such jurisdiction is conferred by the same 
Section 11, Article V.) 


The opinion in the Love case makes no allusion to 
the adequacy or availability to the remedy by writ of 
error, with a supersedeas if necessary which was en- 
tirely adequate and open to the State Road Department, 
if a judgment were obtained against said Department. 
(Of course a writ of error is never as “adequate” as a 
preventive writ.) 


The Test of “Jurisdiction” 
in the Love case. 
The test of “jurisdiction” which the Supreme 
Court applied in the Love case, was not “Has the Cir- 
cuit Court jurisdiction to try actions upon contracts?” 


The contention made in the Love case by the ap- 
plicants for the writ of prohibition was that if the 
defendant (State Road Department) could not be sued 
by plaintiffs, that the Court had no power to enter 
a judgment against the defendant. 

It was contended that if there was no power in the 
plaintiffs to sue the defendant (State Road Depart- 
ment) there was no power in the Circuit Court to 
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Crill Case—Continued. 
to enter a judgment of condemnation against the said 
property. 

It was contended that in an action in rem there 
‘must be a res; otherwise there is no action at all. 

If there is no res against which a judgment can 
be rendered and upon which the processes of the court 
can operate, there is no case; there is no jurisdiction 
or power in a court in an action in rem, when the 
court can take no action against the res. 


Love Case—Continued. 
enter a judgment against the said defendant. 

It was contended (obviously) and held (necessar- 
ily) that in an action in personam there must be a 
person (as defendant) ; otherwise there is no action at 
all. 

The decision unavoidably mounts to this: If there 
is no person against whom a judgment can be rendered 
and against whom the processes of the court can oper- 
ate, there is no case; there is no jurisdiction or power in 
a court in an action in personam when the court can 
take no action against the person. 


In a previous article upon the subject, the author 
hereof in part said: 

“It will be seen that the Supreme Court decided 
the case upon certain grounds of the Circuit Judge’s 
demurrer to the suggestion for writ of prohibition, and 
expressly sustained the demurrer, certain of the 
grounds of said demurrer, as stated by the Supreme 
Court in its opinion, being as follows: 

“One of the respondents, to wit, Hon. A. V. 

Long, Circuit Judge, filed a demurrer to the appli- 
cation or suggestion for writ of prohibition, set- 
ting up among other things that the circuit court 
for Alachua County is a court of original and 
general jurisdiction; that said Court has acquired 
and has jurisdiction of the parties and subject 
matter ; that the judge of said court is not shown 
to be disqualified to act; that the court is there- 
fore empowered to pass upon the constitutionality 
of said Chapter 10,118 of the laws of 1925 and 
that if said court should err in holding said law to 
be constitutional, the remedy to correct such error 
is by writ of error or other appropriate proceed- 
ings for review. * * *’ 

In said article it was also further stated: 

“In its opinion, the court, in part, said: 

“*The first question to be determined is 
whether, upon facts alleged in the application, this 
court would be authorized to issue a writ of prohi- 
bition stopping further proceedings in the circuit 
court. If this question be determined adversely to 
the applicants for the writ, it will not be necessary 
for this court to pass upon the constitutionality 

vel non of Chap. 10,118. 


* * * 


“*The writ of prohibition is that process by 
which a superior court prevents an inferior court 
or tribunal from usurping or exercising a jur- 
isdiction with which it has not been vested by law. 
It is an extraordinary writ, because it only issues 
when the party seeking it is without other ade- 
quate means of redress for the wrong about to be 
inflicted by the act of the inferior tribunal.’ ” 


In the Crill case the Supreme Court of Florida 
also said: 

“Unquestionably the Circuit court had jur- 
isdiction of the subject-matter; that is of pro- 
ceedings in condemnation. Whether the statute in 
question was constitutional, and whether under it 
the petitioner had any right to condemn the prop- 
erty described in the petition, was not a question 
going to the fundamental jurisdiction of the court 
over the subject matter, but was primarily a ques- 
tion of law affecting the right of the petitioner 
to maintain the suit, which point it had or would 
become necessary for the court to decide in its 
conduct of the proceedings.” 

(No allusion is made to the elementary principle, 
that in an action in rem, there must be jurisdiction of 
the res.) 

Now it will be observed in the Love case, the ques- 
tion was whether the plaintiff had any right to sue 
the State Road Department, or whether the statute 
covering such right was unconstitutional. 

The Supreme Court in the Love case in spite of 
the above holding in the Crill case, considers that the 
question of whether there was a right to sue the State 
Road Department, was a question of jurisdiction or 
that prohibition was a proper remedy if the right 
did not validly exist. 

In the Crill case, the question was whether the 
State Road Department, as stated by the Supreme 
Court, “had any right to condemn the property.” 

In the Love case, the question was whether the 
plaintiff had any right to sue the defendant. 

In the Crill case the Supreme Court further said: 


“To grant the writ of prohibition in this case 
would be tantamount to holding that the circuit 
court could be prohibited from trying any case 
in which the plaintiff’s right to he relief sought 
depended upon a statute, the constitutionality of 
which was denied or attacked by the defendant, 
merely because the plaintiff thought that the 
circuit court had decided or might decide the ques- 
tion erroneously and the defendant be thereby 
damaged in such sort as could not be fully re- 
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dressed, by. reversal of the judgment on appeal, or 

writ of error, or certiarari.” 

In the Love case, the Supreme Court issued the 
writ of prohibition to prevent a suit against the State 
Road Department, cn the ground that the plaintiff’s 
right to the relief sought depended upon the statute 
which was unconstitutional (which is the exact sit- 
uation which existed in the Crill case if the appli- 
cant’s intentions were correct as to the validity and 
construction of the statute.) 

Again in the Crill case, the Court in the opinion 
said: 

“Reduced to its last analysis the contention of 
the applicants is not that the court is without jur- 
isdiction, but that the petitioner in the court be- 
low is without lawful authority to maintain con- 
demnation proceedings against the property de- 
scribed in the petition. This is, in effect, but a 
law point to be decided by the circuit court in 
the exercise of its jurisdiction.” 

In the Love case, although the question was only 
whether the plaintiff had lawful authority to main- 
tain a suit against the State Road Department, the 
court held that it did not, and prohibited the suit. 

But in the Crill case, as above shown, the court 
held in refusing a writ of prohibition against the State 
Road Department “This is, in effect, a law point to 
be decided by the Circuit Court in an exercise of its 
jurisdiction.” 

Obviously the only difference in the cases was 
that in the Crill case the question was whether the 
plaintiff had lawful power to bring a condemnation 
suit against the property sought to be condemned (the 
question depending upon the constitutionality and 
construction of the statute authorizing the State Road 
Department to condémn; whereas in the Love case 
the question was, Had the plaintiff been lawfully 
authorized by a valid and constitutional statute to 
bring the proceeding against the State Road Depart- 
ment, a branch of the State itself. 

The only difference in the cases is that one ques- 
tioned the power and authority of the plaintiff to pro- 
ceed against the property in an action in rem, and 
in the other, the question was whether the plaintiff 
was authorized to bring the proceedings against the 
particular defendant in an action in personam. 


In the Love case the Court nowhere questioned 
whether “this court would be authorized to issue a 


writ of prohibition * * *” as it asked in the Crill case 
previously. 


In the Love case, no allusion or reference whatever 
was made to the assertion in the Crill case that “it 
only issues when the party seeking it is without other 
adequate means of redress for the wrong about to be 
inflicted. * * *” 


THE EXPLANATION OF THE DIFFERENCE 
BETWEEN THE CRILL CASE AND THE LOVE 
CASE, AS STATED BY THE SUPREME COURT 

ITSELF. 


Let us examine the statement by the Florida 
Supreme Court itself in the Love case as to what the 
distinction between the Love case and the Crill case 
really is. 

This statement is so important that it will bear 
repetition here, although quoted above, to wit: 

“It was held in the case of Crill vs. State Road 
Department, 96 Fla. 110, 117 So. 795, 798, that the 
circuit court was vested with jurisdiction over con- 
demnation proceedings by section 11 of article 5 of 
the Constitution, and by our general statutes, and 
that therefore in such a proceeding such court had 
jurisdiction to pass upon the constitutionality of an 
act of the legislature under which the petitioner claim- 
ed the right to condemn the property described in 
the petition. But it was observed in that case that, 
“where a court’s jurisdiction of the subject-matter it- 
self is attempted to be conferred by a void unconsti- 
tutional statute, such court may be prevented by writ 
of prohibition, from exercising such supposed juris- 
diction in any particular case as to which relief is 
sought”. The same exception would apply where the 
court’s jurisdiction of the person of a defendant is 
attempted to be conferred by a void and unconsti- 
tutional statute. Obviously, the purpose of the statu- 
tory provision here in question was to confer jurisdic- 
tion upon the courts of this state, to entertain and 
adjudicate suits of a certain class against a component 
part of the state government, the State Road Depart- 
ment, a jurisdiction which had never existed prior to 
the adoption of that statute, and a jurisdiction which of 
course, did not exist at the time the Constitution of 
1885 was adopted. Obviously, also, if such statutory 
provision be unconstitutional and void, such jurisdic- 
tion has never been conferred, and the writ of prohi- 
bition may be resorted to, to prevent the usurpation 
of such jurisdiction. This is one of the primary pur- 
poses of the writ of prohibition, which, as was said in 
the Crill case, ‘is that process by which a superior 
court prevents an inferior court from exceeding its 
jurisdiction with which it has not been vested by law’. 
So writ of prohibition is the appropriate remedy in 
this case.” 

Now we wish to recall that the Circuit Courts are 
given by Section 11 of Article V of the Florida Con- 
stitution original jurisdiction in all cases in equity, 
also in all cases at law not cognizable by inferior 
courts, and all such other matters as the legislature 
may provide. (This provision is apparently suffici- 


ently broad to cover both the Crill case and the Love 


case.) 


i 


Now Section 3276 of the Revised General Statutes 
then in effect provided that “the Circuit Courts are 
given jurisdiction in all cases where the right to take 
private property for public use, without the consent 
of the owner has been heretofore, or shall be hereafter 

It seems obvious that under the above provisions 
of the Constitution and Statute, that in order to confer 
jurisdiction upon a Circuit Court in condemnation pro- 
ceedings, it is necessary that the “right to take private 
property * * * has been heretofore or shall be here- 
after given.” 

This obviously means that there must be still an- 
other statute in order to confer jurisdiction upon the 
Circuit Court in condemnation suits, which statute 
must “heretofore” or “hereafter” have “given” author- 
ity to the public officers ‘‘to take private property 
for public use.” 

If no statute validly confers that power upon the 
public officials seeking to condemn, there is really no 
plaintiff in the case, and there is legally no res in the 
case which can be taken, or which is under the 
judicial powers of the court. 

The public officials being without authority in 
such case, and the res not being within the power of 
the court, to be taken by such unauthorized officials, 
there is certainly no jurisdiction in the sense of the 
writ of prohibition. 

If there is no plaintiff authorized to sue and no 
property authorized to be taken, it seems impossible 
to the writer of this article to understand how it can 
be said that in the Crill case there was jurisdiction ; 
whereas in the Love case where the plaintiff was not 
authorized to sue the defendant, and there was there- 
fore no defendant before the court or within its powers, 
the court held that there was no jurisdiction of the 
case. 

In the Crill case, the Constitution says nothing 
expressly about condemnation suits, but the statute 
provides that the Circuit Court shall have jurisdic- 
tion where the right to take is “given” to public of- 
ficials, ete. 

It is impossible for the writer of this article to 
understand how, if the statute by which such right is 
“given” is unconstitutional, or if it does not include 
the kind of property sought to be taken, it can be said 
that the Circuit Court has jurisdiction of the general 
class of cases known as condemnation cases, and there- 
fore has jurisdiction of the case, regardless of wheth- 
er the authority to take is or is not “given.” 

Certainly if that proposition were sound, there 
was much stronger ground to state in the Love case, 
that as the Circuit Court has jurisdiction under the 
Constitution of all cases upon contracts like those in 
the Love case, that regardless of the fact that the 
plaintiff cannot sue the defendant at all, or the de- 
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fendant cannot be sued, because the statute conferring 
the power to sue is unconstitutional, yet the Circuit 
Court has jurisdiction, to decide that question and pro- 
hibition will not issue. To the.writer of this article, it 
seems impossible to reconcile these two cases upon 
principle, and the distinction between the cases stated 
by the Supreme Court furnishes no enlightenment. 


THE ONLY REASON WHY THERE WAS NO 
JURISDICTION IN BOTH CASES. 


The only reason why there was no jurisdiction 
in the Circuit Court in, the Love case, was because the 
statute authorizing the plaintiff to sue the State Road 
Department was held void. 

If the statute permitting the suit against the de- 
fendant had been valid, what court would have had 
jurisdiction? The Circuit Court, under the Constitu- 
tion, obviously. (Sec. 11, Article V.) 

The only reason (contended for) in the Crill case, 
why the Circuit Court did not have jurisdiction, was 
because the statute was invalid or was misinterpret- 
ed, which purported to authorize State Road Depart- 
ment to bring the condemnation proceeding against 
the property, the res. ' 

If the statute permitting condemnation against 
the property by State Road Department, had been val- 
id, what court would have had jurisdiction? The Cir- 
cuit Court, obviously, under the Constitution. (Sec. 
11, Art. V and statutes enacted thereunder.) 

But in neither the Love case nor the Crill case, 
was there any jurisdiction in the Circuit Court, if the 
statute authorizing suit by the plaintiff against State 
Road Department (in the one case) or the statute 
authorizing condemnation by State Road Department 
against the property in question (in the other case) 
was not valid or conferred no power. 

If such statutes were invalid or did not confer 
the power, there were not, and could not be, cases at 
all. 

It was essential in the one case, that there should 
be a defendant suable by the plaintiff; and essential 
in the other case that there should be property con- 
demnable by the petitioner, a res which could be pro- 
ceeded against. 

If there was no defendant, or if there was no res, 
in the respective cases, upon which the Court could 
act, there were no cases and no jurisdiction. 


The Difficult Question of “What Is 
Jurisdiction?” 


One of the elements which enters into the ques- 
tions under discussion here, and which causes much 
confusion and difficulty, is the term “jurisdiction’’. 

What is “jurisdiction” in the sense of the legal doc- 
trine governing the writ of prohibition? 
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Unless we thoroughly understand that “‘jurisdic- 
tion” is a term which has different meanings with 
relation to different kinds of legal proceedings, and 
as used in connection with the subjects of different 
legal doctrines, and unless and until we arrive at a 
clear perception of the meaning of that term in con- 
nection with a given legal topic under consideration, 
we will not be successful in reaching a correct solu- 
tion of our problem. 

The Court cannot give itself jurisdiction of the 
case by erroneously deciding that it has it, merely 
because it has the preliminary power to decide that 
question. It must decide it correctly, or a higher court 
will “prohibit” its action, if unlawful. 

Again, what is jurisdiction in proceedings in rem? 
What is jurisdiction in a special statutory proceeding 
in a Circuit Court? In the judgment of the writer, 
there is no term which is as generally misunderstood 
as “jurisdiction” in the sense of the law of prohibition. 

The writer of this article stated, in part, in one 
of his previous contributions to this Journal, upon 
“The Law Governing the Writ of Prohibition in Flor- 
ida,” ete. as follows: 


“*JURISDICTION’ WITH REFERENCE TO THE 
WRIT OF PROHIBITION.” 


“Certain Distinctions.” 


“Every court has a certain preliminary ‘jurisdic- 
tion’ of every case which may be brought before it; 
that is to say, every court has the preliminary power to 
pass upon the question, in every case, of whether or 
not the case is within its jurisdiction. 

“Every court which refuses to entertain juris- 
diction of a case, decides preliminarily that it has not 
jurisdiction. Here it exercises a certain limited pre- 
liminary jurisdiction to decide that it has not juris- 
diction. This decision against its jurisdiction of the 
case, is an exercise of that limited jurisdiction. 

“When on the contrary it decides that the case 
is within its jurisdiction (even though erroneously), 
it is still, in every such case, acting within its pow- 
ers and right preliminarily to decide that it has or 
has not jurisdiction. 

“If it entertains the suit, and its jurisdiction 
is not challenged, the court is impliedly holding that 
it has jurisdiction. 

“If it denies the relief sought, it is still implied- 
ly holding that it has jurisdiction (if the relief is 
not denied upon jurisdictional grounds). 

“But this distinction must be borne in mind: 

“When we consider the question of ‘jurisdiction’ 
in the light of the law of the writ of prohibition, we 
have different principles from the question of ‘juris- 
diction’ upon writ of error or appeal. ¥ 

“If a court in exercising its preliminary ‘juris- 
diction’, (inherent in every court in every case) er- 


roneously decides in favor of its own jurisdiction or 
power, this right to pass preliminarily upon its own 
jurisdictin, while a valid and legal power and within 
its jurisdiction up to that point, is not ‘jurisdiction’, 
within the sense of the law of prohibition. 

“Now it may be, if parties choose to leave the 
matter to an appeal or writ of error that it is correct- 
ible thereby, and the court’s erroneous ruling is binding 
until reversed, because the court had preliminary ‘jur- 
isdiction’ to pass upon its own jurisdiction and powers. 
In some instances the ruling might be subject to collat- 
eral attack, and might be set aside by other courts. 

“But when the decision of a court in favor of its 
own jurisdiction and powers is challenged upon ap- 
plication for writ of prohibition, the mere fact that 
the court had exercised a valid and legal preliminary 
and limited ‘jurisdiction’, to pass upon its own juris- 
diction and powers, would not give it immunity against 
prohibition, if its decision in favor of its own powers 
was incorrect. 

“In other words, the higher court correctly speak- 
ing, would not as a matter of law, be justified in re- 
fusing to examine the question of jurisdiction of the 
lower court, because of the preliminary power of the 
latter, above described, and its decision in its own 
favor. 

“If the jurisdiction depends upon the constitu- 
tionality and interpretation of a basic statute, in a 
statutory proceeding, the above propositions would 
seem self-evident. 

“In the above cases of Moody vs. J. T. & K. W. 
R. R. Co. and State, ex rel vs. J. T. & K. W. R. R. Co., 
the Supreme Court of Florida itself clearly announced 
and declared the principles as correct, which the ap- 
plicants in the Crill case contended for. 

“In the Moody case, the court declared that if 
the statute conferring power of eminent domain upon 
the Railroad Company was unconstitutional, the court 
had no power. That is what the writer contended was 
the law in the Crill case. 

“The writer in these articles has said and ad- 
vanced nothing which ‘the Florida Supreme Court 
has not many times either said or practiced. 

“In the Crill case, however, notwithstanding the 
above statements in the two railroad cases above, that 
the court was powerless to do anything within its ju- 
dicial functions upon an invalid statutory provision 
conferring right of eminent domain upon the railroad 
company, the Court states that the idea is “fundamen- 
tally wrong” that jurisdiction is derived from the 
statute conferring powers of eminent domain.” 


THE SUPPLYING OF A FORMULA OF WORDS, AS 
A TEST OF “JURISDICTION,” IN PROHIBITION 
CASES. 


The writer has never seen reduced to a formula of 
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words a test of “jurisdiction”, in reference to the 
writ of prohibition. Definitions, possibly applicable to 
other proceedings and matters, are frequently adopted 
and applied by courts to cases involving this writ, ob- 
livious to the fact that the definition used is not 
appropriate to the writ we are considering here. 

Text writers and judges have made many unsound 
statements upon the subject. 

The writer of this article has sought to formu- 
late in words a test of “jurisdiction” in the sense of 
our present subject, and submits same to the Bar and 
the Bench of the State for consideration. 


THE REAL TEST. 


Jurisdiction in the sense of the writ of prohtibi- 
tion is the power of a court to decide correctly a case, 
and enter an effective judgment, either for the plain- 
tiff, or against the plaintiff; and for or against the 
person (in actions in personam) and for or against 
the res (in actions in rem), according to who has the 
right to judgment upon the merits upon the facts and 
the substantive law. 

Where the court lacks the inherent power to ren- 
der a judgment against the person or against the res, 
and correctly has only the power to enter a judgment 
against the plaintiff, there is lack of jurisdiction of the 
case, (where the court’s said lack of power is not on 
account of mere insufficient or defective allegations 
or defects in procedural steps.) 

Jurisdiction of a case, does not exist where there 
is want of power to decide the case, and upon that 
decision to enter a valid judgment against the defend- 
ant or the res, as well as in their favor (according to 
the law and the facts), and where such lack of power 
cannot be cured by any amendment which might be 
made in the allegations of the pleadings or by any 
amendments which might be made in the procedural 
steps. 

Where there is a basic and inherent want of power 
to enter such judgment against person or res, there 
is not jurdisdiction. 

The Love case fully demonstrates the correctness 
of the above statement, and actually applies said prin- 
ciples. 

Applying the above test: 

Where the only correct decision or judgment which 
a court has power to make in a case, is one to the 
effect that it has not jurisdiction or power to proceed 
against defendant or the res (which is a judgment in 
favor of defendant to that etxent) the court has not 
jurisdiction of the case (having no real judicial power 
to decide or adjudicate in favor of plaintiff). (We are 
assuming above that the lack of such power is not be- 
cause of amendable defects in pleadings or proceed- 
ings.) The Court’s erroneous conclusion that it has 
such power, cannot confer that power. 
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Applying the above principles to the Love case 
and the Crill case, we have the following: 

In the Love case, the only correct decision or judg- 
ment which the court could reach, was that the plain- 
tiff had no authority to proceed against the State Road 
Department, and the court had no power or authority 
to enter a judgment against State Road Department; 
and therefore, with reference to the writ of prohibi- 
tion, the court had no judicial authority or power to 
proceed, that is no jurisdiction of the case, except to 
decide that it had no such jurisdiction or power. 

In the Crill case (upon the same principles which 
were necessarily the basis of the Love case), the only 
decision or judgment which the court could correctly 
reach was that the State Road Department had no 
legal authority to, proceed against the property (if the 
statute was unconstitutional or misintepreted) and 
that the court had no judicial power or jurisdiction to 
enter a judgment against the property; and therefore 
in the sense of the law of governing the writ of prohi- 
bition, the court had no judicial power or jurisdiction 
of the case except to enter such decision and judgment 
to the effect that it had no such power. 

In both of the above cases, the court had no power 
to enter a judgment in favor of the plaintiff or peti- 
tioner, according to the proof (no matter what allega- 
tions might be made or amended), and therefore the 
court was not empowered to enter a judgment either 
in favor of the plaintiff, or in favor of the defendant, 
according to the merits of the case upon the law and 
the facts, but could only correctly enter a judgment 
against its own power and jurisdiction. 

Properly speaking, the court did not have the 
necessary judicial power and jurisdiction over either of 
said cases to enter a judgment in favor of the plain- 
tiff or petitioner; and in both of said cases ,if the Cir- 
cuit Court attempted to do so, the proper remedy was a 
writ of prohibition from the Supreme Court. 


BRIEF EXTRACTS FROM PREVIOUS ARTICLES. 
In one of the previous articles by the writer here- 
of, it was in part stated: 


“CONDEMNATION PROCEEDINGS, AS A CLASS 
OF CASES” 

“Have the Circuit Courts jurisdiction of a general 
class of cases known as “condemnation proceedings’? 

“In the Crill case the court says they have. 

“The answer demands reflection upon the nature 
of a “condemnation proceeding.” What is it? Upon what 
is it based? 

“Practically, it is exercised through governmental 
subagencies or public and quasi-public corporations, 
where the legislative discretion delegates parts or 
branches of this power from time to time, to various 
of such agencies, etc. for different particular pur- 
poses. (Authorities above discussed.) 
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“At one time by one statute, it may give cities cer- 
tain rights of eminent domain for certain purposes of 
a municipal character, and as to certain kinds of prop- 
erty. At another time it may, by another statute, give 
counties another kind of right of eminent domain, for 
certain county purposes, and as to a certain kind of 
property. 

The same applies to various corporations. 

“Each such instance is a separate dealing out of a 
certain part of the state’s own dormant power of emi- 
nent domain. Each such statute gives a new power to 
a certain different class of public governmental agent 
or quasi public corporation, &c. The powers are differ- 
ent, upon different conditions, for different purposes; 
the corporations or agencies are different. Some are 
created by constitutional provision, some by statute. 

“It is not really a sale but a compulsory appropri- 
ation of property for which the State pays money to 
the owner. 

“Where a statute purports to give this power, it 
also provides the procedure by which the thing shall be 
accomplished, and thereby authorizes some court or 
officials to join in with the public or quasi public 
agency in completing the procedure by which the prop- 
erty is taken from the owner. The joint prerogative 
is necessary to expropriate the property. 

“Suppose the statute which purported to give the 
agency power of eminent domain was invalid. 

“This statute purported to give the agency the 
power to join with the court and expropriate the prop- 
erty. 

“The court cannot, alone, exercise the power of 
taking the property. It cannot adjudicate. It cannot act. 

“Each of the above instances of the power of emi- 
nent domain of different kinds of public agencies, for 
different purposes, and under different statutes with 
different provisions, is a separate class or different 
class of cases or proceedings. 

“Correctly they cannot be grouped together and 
called the same class of proceedings or cases. 

“They are separate statutory proceedings of unlike 
public agencies under powers conferred under unlike 
statutes for unlike purposes. ° 

“Tt cannot properly be said that all of these differ- 
ent powers by these different agencies, are alike and 
constitute one class, in the sense, that because the Cir- 
cuit Court might have jurisdiction of a proceeding to 
exercise the power of eminent domain by one agency 
(say a city), under one valid statute, or by another 
agency (say a county), under another valid statute, 
that therefore the Circuit Court would have jurisdic- 
tion of a proceeding brought by the State Road De- 
partment under an invalid statute, the effect of which 
was not to confer the power of eminent domain, which 
is the essential legal basis of the proceeding. 

“Each statute conferring upon a separate public 


agency particular powers of eminent domain, for par- 
ticular and separate public purposes, creates a separ- 
ate class of statutory proceedings. 

“Jurisdiction over such class under one statute cer- 
tainly would not determine that the same court had 
jurisdiction of another class under another and void 
statute. 


“IN WHAT CLASS IS THE CRILL CASE? 


“The general class of cases within which the con- 
demnation proceeding in the Crill case comes, is that 
class of proceeding created by said Chapter 10,118, 
Laws of 1925, to-wit, by a new public corporation, with 
new powers for new purposes. 

“Said class would include all cases covered by and 
brought under that statute. 

“The objection to jurisdiction in the Crill case is 
not limited to that particular case, but extends to all 
cases brought under said Chapter 10,118, because the 
Act is invalid; and to all cases thereunder attempting 
to condemn sand which is an integral part of the abut- 
ting land. 

“Chapter 10,118 of said Laws of 1925, created a 
new class of statutory proceeding, to-wit, a proceeding 
for condemnation by the State Road Department, a 
corporation, to obtain rights of way and material and 
property necessary or useful in the construction of 
roads. 

“That the ‘subject matter’ of which the Circuit 
Court must have jurisdiction, in order to conclude that 
said court has jurisdiction of the general subject is 
this new class of special statutory proceedings brought 
and put in motion expressly under Chapter 10,118, 
Laws of 1925, and if such statute does not validly ex- 
ist, the class of proceeding does not exist. 

“The proceding in the Circuit Court is in rem and 
the process is directed towards specific property, said 
process having originated in, and being based upon 
said Act of 1925, Chapter 10118; and if the statute is 
invalid, said petition and the process based thereon are 
void, and such process cannot affect or operate upon 
the specific property to which the proceeding is di- 
rected. 

“If the statute is invalid as to any part of the prop- 
erty sought to be taken, there can be no valid process, 
and no valid judgment against that particular prop- 
erty, and if process cannot be issued against the prop- 
erty and a valid judgment cannot be entered against 
the property, there is no jurisdiction in the court as 
against that property in this kind of special statutory 
proceeding, the sole purpose of which is to take that 
property. 


“CERTAIN ESSENTIALS TO JURISDICTION” 


“ “That the three primary, elementary and consti- — 
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tutional elements of jurisdiction must always exist to 
give jurisdictional power to the court, viz: jurisdiction 
over the subject-matter of the action, that embraces 
the right to render the judgment or grant the relief in 
the action that the court does render; jurisdiction over 
the parties to the action, plaintiff and defendant, that 
includes notice to the defendant within the jurisdiction, 
giving him the right and opportunity to be heard, when 
a personal judgment is sought against him; judicial 
power and control over the thing, whenever that is the 
subject of the controversy, accompanied by notice or 
warning to the owner, that is, or may be regulated by 
the laws of the state, but must be reasonable and ac- 
cording to the provisions of the law.” 


“Brown on Jurisdiction, Second Edition, Sec. 11, 
p. 53.” 


In considering the following extract from a pre- 
vious article of the author upon this subject, let us 
ask ourselves, in the Love case, where did the Circuit 
Court derive its jurisdiction, unless from the Florida 
Constitution? (Sec. 11 Article V.) 

If the jurisdiction, in the Crill case “‘could not be 
attacked” because conferred by the Constitution as to 
the “‘class of cases”, how could the jurisdiction of the 
class of case (suits on contracts) be attacked when con- 
ferred by the same Sec. 11, article V of the Constitu- 
tion? 

The answer, of course, is that if no valid statute 
conferred power to sue the State Road Department, in 
the Love case; or if no valid statute authorized the 
State Road Department to condemn property or cer- 
tain kinds of property in the Crill case; in each of the 
above circumstances, there is no ‘“‘case’”’, and the Con- 
stitution does not confer jurisdiction. 

Whether jurisdiction is claimed under statute or 
Constitution, the question of jurisdiction or judicial 
power can always be raised. 


The extract from the said previous article is as 
follows: 


“THE SOURCE OF JURISDICTION” 


“The Supreme Court in holding: ‘The Circuit 
Court does not derive its jurisdiction over condemna- 
tion proceedings from Chapter 10118. It had been vest- 
ed with such jurisdiction long before that statute was 
ever enacted’; and in stating, ‘But here the statute con- 
ferring jurisdiction of condemnation proceedings gen- 
erally upon the Circuit Courts is not attacked, nor could 
it be for the jurisdiction of such cases is not only con- 
ferred by our general statutes, but also by the broad 
and comprehensive language of Sec. 11, Art. V of the 


Constitution * * ’, overlooked many features of this 
cause. 
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“‘As to the statute which had conferred jurisdiction 
‘long before’ Chapter 10118 was enacted, the court is 
evidently referring to Chapter XI, Article 6, Div. 2, 
Title 3, Sees. 3276 to 3295, inclusive, of Revised Gen- 
eral Statutes, as amended by Chap. 10112, Acts of 
1925, which relate to special jurisdiction of Circuit 
Courts, and give jurisdiction generally over condemna- 
tion by public authorities, under statutes enacted or 
thereafter enacted. 

“Of course, these are mere statutory provisions, 
subject to change like any other statute. They are 
taken from Chapter 5017, Acts of 1901, amended by 
Chapter 6214, Acts of 1911, and Chapter 5707, Acts of 
1907; Chap. 10112, Acts of 1925. 

“We must first recall to mind that the petition for 
condemnation in the Crill case expressly states that the 
proceeding is brought under Chapter 10118. 

“Chapter 10118 expressly provides that the pro- 
cedure shall be that prescribed and set forth in Sec- 
tion 1503, et seq. Chapter two (II) Title Nine (1X), 
Division One (I) of the Revised General Statutes of 
Florida, prescribing the procedure for condemnation 
by counties. This procedure as to counties is under a 
much later statute, to-wit, an Act of 1917. 

“The Court assumes that if there was not juris- 
diction under Chapter 10118 which prescribes the pro- 
cedure to be by Secs. 1503, et seq., of the Revised Gen- 
eral Statutes, that there was jurisdiction under the 
general provisions of Secs. 3276, et seq. as amended or 
the jurisdiction is really conferred by the latter. 

“This in the opinion of the writer could not pos- 
sibly be correct. 

“The Supreme Court has overlooked the following: 

“1. If the attacked statute, Chapter 10118, is un- 
constitutional and void, it is not only of no effect as 
to the procedure prescribed, but it is of no effect as 
to (a) the incorporation of the State Road Department 
for the purposes of the condemnation; (b) the right 
of said department to condemn “lands and property for 
rights of way and material and property necessary 
and useful for road building purposes.” 

“2. This incorporation is solely for and as part of 
the condemnation proceeding. When it brings a pro- 
ceeding in court as such corporation, expressly under 
this Chapter 10118, to exercise rights of eminent do- 
main given nowhere else, except by said statute, and 
the statute is void, the basic jurisdictional features of 
the proceeding itself are wanting, the power to con- 
demn is lacking, there is no proceeding, and the pro- 
cedure prescribed by Sections 3276, et seq. Revised 
General Statutes, cannot give jurisdiction to the Cir- 
cuit Court over a non-existent stautory proceeding. 
Both the power and the procedure rest upon the same 
statute and stand or fall together. 

“3. There is no assurance that the legislature of 
1925 intended to give the power of eminent domain 


th, 
2 
4 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


under Chapter 10118 to the State Road Department to 
be exercised in an entirely different procedure (under 
Sections 3276 et seq. supra), when it expressly states 
it shall be exercised by the procedure prescribed in 
later statutes (Sections 1503, et. seq. supra.) 

“4, As soon as we turn to Section 3276 of the 
statute (which the Supreme Court suggests is the basis 
of jurisdiction,) we find conditional language: 

“The Circuit Court is given jurisdiction, ‘In all 
cases where the right to take property for public use 
without the consent of the owner has been heretofore or 
shall be hereafter given * * *’, 

“5. The very first jurisdictional fact which must 
be alleged in a condemnation proceding under Section 
3276, Revised General Statutes (which the court inti- 
mates is the basis of jurisdiction, in the Crill case) is: 

“<The authority under which the petitioner 
claims the right to take the property for public 
use.’ 

“In the Crill case this very first allegation of the 
petition (under the statute which the court has in 
view) would be: 

“ ‘The petitioner claims the right to take the 
property under Chapter 10118, Laws of Florida of 
1925.’ 

“We are confronted at once by a claim of author- 
ity under the unconstitutional statute, Chap. 10118. 

“This jurisdictional allegation would stand or fall 
(as well as the entire proceding) upon the constitu- 
tionality of this statute. Proceeding under either set of 
statutes, we would be thrown right back to the consti- 
tutionality of Chapter 10118 as the jurisdictional basis 
of the case. 

“6. The requirements as to the allegations which 
the petition must contain under the statutory proced- 
ure beginning with section 1503 (see Section 1505) are 
entirely different from the requirements as to the pe- 
tition, under the procedure beginning Section 3276 
(see section 3276). 

“7, Process issued under section 1507 would not be 
good process under section 3279 and vice versa. 

“Under said two sections governing process and 
notice under the respective systems of procedure, the 
requirements are entirely different. 

“The time of issuance, the form of the writ, the 
return time, the time for answer, the requirements as 
to mailing notices, publishing notices, are entirely dif- 
ferent under the two sections. 

“There would be no jurisdiction of either the par- 
ties or the property in the Circuit court if the procedure 
prescribed by Chapter 10118 falls with said void 
statute. 

“8. The proceeding to condemn property is purely 
statutory, and the jurisdiction and powers are stau- 
tory. 


“9. While a Circuit Court is a court of general jur- 
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isdiction, when such a court proceeds in a statutory 
proceeding, it proceeds as a court of limited jurisdic- 
tion, and nothing is presumed as to its jurisdiction. 

“10. A condemnation proceeding, properly speak- 
ing, is not a ‘suit’ or a ‘case’, but is peculiar to itself, 
for the purpose of taking the property of an unwilling 
owner, by the government. 

“The basis of jurisdiction is the statutory right to 
take by the public agency. 

“The principles herein are covered by other dis- 
cussions hereinafter, with many authorities cited, but 
from the above statements alone, the Circuit Court 
could not have jurisdiction of the class of proceeding 
created by Chapter 10118, including the Crill case, 
merely under and by virtue of Sections 3276, et seq.” 


“SUPPOSE CHAPTER 1@§8 WERE REPEALED” 


“If jurisdiction is not dependent upon the validity 
and provisions of Chapter 10118, let us assume for a 
moment that Chapter 10118 were repealed. 

“Could a condemnation suit by State Road Depart- 
ment for land and property for right-of-way and for 
material and property for road building purposes 
be brought or entertained wnder said statute and ac- 
cording to the procedure in said statute? 

“The Constitution says nothing about it. 

“The general statutes confer jurisdiction after 
some other statute confers the power of eminent do- 
main upon the public agency—but by a different pro- 
cedure than that prescribed in 10118. 

“Said Chapter 10118 gives the State Road Depart- 
ment and Circuit Court by their joint functions the 
power to expropriate property. 

“What source of jurisdiction would there be, over 
the res, the property to be taken?” 


The following was also stated in one of the previ- 
ous articles by the author hereof: 


“MATTERS WHICH THE WRITER OF THIS 
ARTICLE WILL ATTEMPT TO 
DEMONSTRATE” 


“The writer will seek to demonstrate that at com- 
mon law, the following principles prevailed: 

“First. That the writ of prohibition was a writ 
of right, where an aggrieved party applied for it. 

“Second. That it was not governed by technicali- 
ties, but was freely issued, eevn to the extent of being 
issued upon application of a stranger to the suit. 

“Third. That where an aggrieved party applied for 
it, it issued to prohibit a proceeding (a) without the 
jurisdiction of the Court; (b) where the Court had 


jurisdiction of the subject-matter but was exercising _ 


unauthorized powers; (c) or where the Court was pro- 
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ceeding contrary to right and in violation of the law. 

“Fourth. That only when a stranger to the suit 
applied for the writ, was the granting thereof dis- 
cretionary. 

“Fifth. That the fact there was a right of appeal 
in the lower court did not always prevent its issuance. 

“Sixth. That any right of appeal or by writ of er- 
ror, to be considered in opposition to its issuance, must 
be as adequate as the prohibition; and to be so, must 
not be too slow or without supersedeas or stay, &c.; 
but even so, prohibition may be issued. 

“Seventh. That the existence of other extraordi- 
nary remedies does not prevent its issuance; that the 
other remedies must be in ordinary course and must 
give full protection. 

“Eighth. That sound practice, public policy, and 
public and private favor its ready issuance, 
as a preventive remedy. 

“He will further demonstrate, based upon said 
principles: 

“1. That in Florida where an unconstitutional 
statute attempts to give a public Board a power to ex- 
ercise eminent domain through the processes of a 
court, that such invalidity of the statute deprives the 
Board and the court of jurisdiction and power to func- 
tion in the case; and they should be prohibited. 

“2. That where such public Board seeks to con- 
demn for public use a class of property not covered 
by such statute, there is no jurisdiction and power 
in such Board and in such court as to that part of the 
property :and they should be prohibited. 

“3. That jurisdiction is not expressly conferred by 
Article V, Sec. 11 of the Constitution, but said sec- 
tion is permissive of its being conferred by legisla- 
tion, on circuit courts. 

“4. That the statute to which the Supreem Court 
refers (without designating it), as conferring juris- 
diction generally upon circuit courts, secs. 3276 et seq. 
Rev. Gen. Stats. erpressly confer such jurisdiction 
only where some other statute gives the right to some 
public or quasi public agency to take; that is to exer- 
cise the right of eminent domain. 

“That if there is no statute conferring the right to 
take, or if the statute is void, then under the express 
language of Secs. 3276, no jurisdiction is conferred 
upon the circuit courts. 

“5. That jurisdiction therefore must depend upon 
the validity and interpretation of Chapter 10118. 

“6. That the jurisdiction in a condemnation pro- 
ceeding is rooted in, and based upon, the particular 
statute creating it, and must stand or fall with the 
statute; and is not derived from the constitution alone, 


relative to circuit courts, as apparently held in the Crill 
case. 
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. That the proceeding in (power of) eminent do- 
main is sui generis, and lies dormant in the State until 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


created by statute; and the rule applies with especial 
foree to that kind of proceeding, that jurisdiction 
must stand or fall with the statute, and is not derived 
from the constitution independently of the statute. 

“8. That the statement of the court to the effect 
that the statute conferring jurisdiction in the Circuit 
“is not attacked, nor could it be’, for the jurisdiction 
“is not only conferred by our general statutes but 
also by the broad and comprehensive language of Sec- 
tion 11, Article V of the Constitution * * * ” is un- 
tenable. 

“9. That it is not sound or correct doctrine, that 
a Circuit Court may erroneously decide a question of 
jurisdiction in its own favor, by holding a statute 
constitutional when it is not, or by incorrectly inter- 
preting a statute, and that prohibition theerupon will 
not lie merely because the court has the primary pow- 
er or jurisdiction to pass upon its own jurisdiction, 
and merely because it would have jurisdiction of the 
case if the statute were constitutional or if the statute 
had the meaning the court erroneously gives it. 

“10. That it is only when the court has correctly 
decided that it has jurisdiction, that prohibition will 
not ordinarily lie; not because the lower court has 
so held, but because the higher court has concluded 
that the decision of the inferior court upon that point 
is correct. 

“11. The statement in the Crill opinion that the 
court has jurisdiction of the parties is entirely in- 
correct and immaterial. 

“The only thing which had been filed was a special 
appearance for the purpose of a direct attack upon the 
jurisdiction of the court, first, as to the entire pro- 
ceeding, and subject to that, as to the sand. 

“If the statute was invalid, the whole proceeding 
was void, including the process, and there was by vir- 


tue thereof neither jurisdiction of parties nor prop- 
erty. 


“Tf there could be no judgment in rem and in favor 
of the condemnor, the statute being invalid, or if the 
sand was not within the statute, the court was wholly 
or as to the sand, impotent. If there could not be a valid 
judgment, in whole, or in part, against the property, 
to that extent jurisdiction of the parties is immateriai. 

“12. That the Florida cases themselves involving 
the writ of prohibition (which are quite numerous) 
decided from time to time during a long period of the 
history of the Floirda Supreme Court, in the mat- 
ters actually decided and in the actions of that court, 
are not in harmony with, and do not support, the 
theories of the opinion in the Crill case; and this ap- 


plies to some of the recent cases, as well as to the older 
ones.” 


Many of the above propositions are vindicated by 
the decision in the Love case. 
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In a previous article upon this subject, the auth- 
or of this article, also said: 


“THE VALUE AND SUPERIORITY 
OF PREVENTIVE REMEDIES” 


“In the administration of justice, wherever there 
is a preventive remedy for a wrong, which may be 
justly applied, every consideration of morals and of 
ethics, of economy, and of expediency and of efficiency, 
public and private, demands its use. 

“With reference to the law of prohibition, these 
observations are of especial force. 

‘“‘Who can honestly be insensible to the logical ap- 
peal to the conscience and judgment which is made 
by a remedy which stops and puts an end to a legal 
proceeding in its very inception, where no valid judg- 
ment can ever be entered in the case; in actions in rem, 
where the property involved can never be subject to 
a valid judgment; where the acts of the court and the 
powers it is seeking to exercise, are in violation of 
law, or contrary to law, and can never stand the 
scrutiny which an appellate court will give it; where 
there is no actual existing plaintiff in whose favor a 
judgment may be entered, or where the defendant is 
some party who cannot be sued, such as the State or 
the United States, where the suit is not permitted? 

“In all such cases, what could be as beneficent, as 
wholesome, as adequate, and as just, as that the case 
should be promptly and finally ended, by a writ pro- 
hibiting further proceedings, and avoiding the long, 
dreary and expensive course of a futile litigation? 

“If questions may be brought, under such circum- 
stances as the above, to the attention of the highest 
appellate court of a state, for its ruling upon the law 
(a ruling which would settle the law, as a matter of 
guidance to the public and to the lower courts, and es- 
tablish a rule which would result in a corresponding 
uniform application of principles of law by all of the 
lower courts), certainly the appellate court should not 
refuse to pass upon the questions involved unless in- 
surmountable obstacles should prevent. 

“Where the constitutionality or correct interpreta- 
tion of a public statute of state-wide scope, being fre- 
quently invoked, governing important relations and 
relative rights as between agencies of State Govern- 
ment, and property owners, is involved, the above ob- 
servations very strongly apply.” 


“ADEQUACY OF REMEDIES” 


“Where there are preventive processes and reme- 
dial processes, both of which are applicable in a given 
case, will any one sincerely undertake to advance and 
sustain the argument, that as between the two, that 
the preventive remedy should not be applied, if such 
remedy is sought? 


107 


“Is any remedial process ever adequate, when com- 
pared with preventive processes? 

“Compared with prohibition, is an appeal or writ 
of error ever adequate? 

“Has any remedial process contributed half as 
much to efficiency and adequacy, in the administration 
of justice, as the great preventive remedies of habeas 
corpus, injunction, and prohibition? 

“If there is no statute conferring the power of emi- 
nent domain, there is no power to enter judgment—no 
jurisdiction. If part of the property is not within the 
statute, it is an excess of jurisdiction to enter judg- 
ment therefor. 

“It is generally regarded as settled, upon perma- 
nent and unchangeable basic principles and irresist- 
ible logic, that to constitute jurisdiction in a statutory 
proceeding in rem that the following essentials must 
exist: 

“1. That there must be a valid statute creating the 
statutory right in the plaintiff to be enforced against 
the property. 

“2. That a court must be designated by statute or 
constitution as the tribunal to entertain the proceed- 
ing. 

“3. That the property involved must be within the 
territorial jurisdiction of the court. 

“4, That the Court must have the power to make or 
enter the particular order or judgment against the 
property, or grant the relief sought in the case. (See 
case of Sache vs. Gillette (Minn.) 11 L. R. A., N. S. 
803 for able discussion and authorities). 

“5. That there must be appropriate process or no- 
tice served or given according to law, bringing the 
defendants and the property within the power and 
dominion or jurisdiction of the court, so that its judg- 
ment or order may be binding upon them. 

“Apparently the Crill decision has swept these es- 
sentials aside. What the law is now, upon this sub- 
ject, is difficult to say. 

“If the above principles are incorrect, the writer 
of this article must admit that his ideas upon this 
subject as the Supreme Court of Florida said, are 
‘fundamentally wrong.’ 

“Tf this be the case, there will be a great deal of 
established law to be rewritten; and not only the writ- 
er of this article, but many very able writers, lawyers 
and judges will have to revise their ideas upon these 
subjects. 

“And many of the decisions of the Supreme Court 
of Florida, in this article discussed, will have to be 
discarded or re-written.” 


CONCLUSION OF THE COMPARISON 
OF THE LOVE CASE AND THE CRILL 
CASE. 


The decision in the said Love case, it appears to the 
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writer of this article, fully justifies and exemplifies 
the correctness of his propositions and argument in his 
previous articles on the subject of the writ of prohibi- 
tion. 

The Supreme Court of Florida issued a writ of pro-- 
hibition against Judge Love in the Love case, notwith- 
standing that the Circuit Court as a court of general 
jurisdiction, had jurisdiction of the class of cases into 
which the particular case fell; to wit, suits upon con- 
tracts of the character there involved; and notwith- 
standing that the court had jurisdiction and power to 
construe general statutes of the state relative to its 
jurisdiction and judicial powers, as well as power to 
construe the constitution of the state; and said writ of 
prohibition was issued notwithstanding that there was 
an adequate remedy by writ of error, if Judge Love’s 
decision was incorrect in sustaining his own jurisdic- 
tion and judicial power to enter a judgment upon the 
contracts, against the State Road Department. 

In the Crill case, the Supreme Court refused the 
writ of prohibition upon the general assertions that 
the Circuit Court was a court of general jurisdiction, 
and had power to pass upon the constitutionality of 
the statute involved, and to construe such statute, and 
had jurisdiction of the class of cases known as con- 
demnation suits, into which class the particular case 
fell, and that if such decision should be incorrect, there 
was an adequate remedy upon writ of error, because 
although a supersedeas could not be obtained to pro- 
tect the owners of the property, who would be the 
plaintiffs in error, that the Supreme Court under prop- 
er circumstances by some un-named writ would protect 
them, and it was held that the court was not author- 
ized to issue the writ. 

In the Love case, the Supreme Court held that if 
there was no defendant against whom the Circuit Court 
had judicial power to enter a judgment, or whom the 
plaintiff had the right to sue, that the Circuit Judge 
would be prohibited from proceeding in the case, be- 
cause there was no jurisdiction. 


The Supreme Court in the Crill case held that if 
the Circuit Court could not by its judgment in rem, 
and within its lawful judicial powers, reach any prop- 
erty sought to be condemned, because the State Road 
Department was not given authority to condemn the 
property, by any valid statute, or by any proper con- 
struction thereof, that the lack of power was not jur- 
isdictional, because the Circuit Judge had the authority 
to decide that question, either correctly or incorrectly. 


In the Love case, the Supreme Court held that if 
there was no defendant or no defendant who could be 
sued, there was no jurisdiction, but in effect held in the 
Crill case, that if there was no res which could be con- 
demned (or no authority to condemn that res), there 
was nevertheless jurisdiction in the Circuit Court as a 
court of general jurisdiction. 
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As above stated, in the Crill case, the Circuit Court 
in conducting a condemnation suit, was acting under 
special statutory powers in a statutory proceding, and 
for the purposes of such proceeding, was not a court of 
general jurisdiction. 

However, in the Love case, unquestionably the 
court was acting in the course of the common law, and 
as a court of general jurisdiction, where mere actions 
upon contract were involved, and had power to decide 
the question of its own jurisdiction, but the Supreme 
Court nevertheless, held (regardless of other appellate 
remedies, which were not referred to in the opinion), 
that as upon a correct interpretation of the statute, and 
the constitution, there was no defendant in the case, 
(because there was no power to sue the State Road De- 
partment), that there was no jurisdiction, and the Cir- 
cuit Court should be prohibited. 

The only distinction in principle, in these two 
cases, is that in the Love case, a defendant was lacking, 
and in the Crill case where the State Road Department 
was proceeding in rem to condemn property, there was 
no res or property authorized to be taken (if the con- 
tentions of the property owners were correct.) 

It seems impossible to the writer to reach any con- 
clusion except that in the Love case, the principles 
were in fact applied which the writer hereof contend- 
ed for in the Crill case. Unfortunately, however, as the 
Supreme Court states that the cases were not alike, and 
were governed by different principles, the Bar of the 
State is left groping in the dark for guidance in future 
cases towards a correct solution of the question of when 
the writ of prohibition is a proper remedy, and when 
it is entirely unavailable in view of the fact that it 
seems to have been denied in one case, and asserted to 
be unavailable, and to have been granted in another 
case, which seems in substantial principles similar to 
the previous case, but with the assertion that the cases 
were governed by different principles. 


We are, therefore, exactly where we were before, 
because a careful study and examination of the Florida 
decisions upon availability of the writ of prohibition, 
as outlined in said previous articles, will show that no 
consistent policy has been developed by the Supreme 
Court of Florida, and the writ of prohibition has been 


frequently granted in cases, and denied in other similar 
cases. 


The principles applied in the Love case were thuse 
which were advanced and relied upon by the appli- 
cants for the writ of prohibition in the Crill case, and 
they are the proper and correct principles of the law 
governing the writ of prohibition. The Love case is an 
example of the beneficial and economical features of 
the writ, in that although the Circuit Court had juris- 
diction of the class of cases into which the case in ques- 
tion fell, there could never have been a valid judgment 
rendered in the case against the State Road Depart- 
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ment, (according to the law as declared by the Su- 
preme Court.) 


While the Circuit Court had the power to decide 
the questions involved, and in the kind of case involved, 
yet if it decided incorrectly, a long and expensive litiga- 
tion would have followed with an appeal later to the 
Supreme Court, and in the end, that court would have 
adjudicated that regardless of the substantive questions 
in the case there was a lack of an essential and basic 
power in the Circuit Court to enter a judgment against 
the State Road Department, and such judgment would 
have been set aside and vacated. 


The simple and preventive remedy of the writ of 
prohibition in a case of that character, involving the 
question of the validity or interpretation of a statute 
upon a question, going to the root of the judicial power 
of a lower court, to enter certain judgments or enter 
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judgments against certain parties, or against certain 
property, or to exercise other judicial functions, (even 
where it cannot be questioned but that the court has 
the preliminary jurisdiction and power to entertain 
and decide the question as to its own powers and func- 
tions,) is a most beneficial, economical and effective 
remedy, and is entirely proper and applicable, and 
should be freely granted. It would save much useless 
litigation and expense, and, in the long run, much wast- 
ed time and labor of the courts, both the Circuit Courts 
and the Supreme Court. 

The above matters are quite fully covered by the 
previous articles of the author hereof upon this subject, 
and in his judgment, the Love case fully demonstrates 
the correctness of his previous argument and discus- 
sion, but adds to the perplexity of the practicing at- 
torney, because the opinion disavows the similarity of 
the Love case to the Crill case. 
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CONGRESSIONAL DOCUMENT NO 121 


(Continued from May Issue.) 


4. Whereas it may happen that said Ayuntamien- 
tos may not contain a sufficient number of persons for 
their re-organization, I charge the Viceroys and Su- 
perior Chiefs, after taking all proper information, to 
proceed to a temporary election of such chapter of- 
ficers as may be wanting, taking care to give the pref- 
erence to such relatives of the last deceased incum- 
bents who may be qualified therefor, who may not 
have renounced their offices, in consequence of the 
charges above referred to under an impression that 
the same were suppressed. They shall, in proceeding to 
make said appointments, confer the right of property 
in the same, observing the usual forms of valuation, 
sale by auction, and others prescribed by law and 
by the former ordinances on the subject. 

5. In like manner, and with the least possible 
delay, the offices of Caciques and Justices of the In- 
dians, suppressed by the Constitutional Ayuntamien- 
tos, shall likewise be re-established; and their juris- 
diction shall be exercised in the manner prescribed by 
Law 13, Title 7, Lib. 6, and Law 6, Tit 3, Lib. 6, of the 
Compilation of the Indies, (Recopilacion de Indias,) and 
by other provisions in that behalf. 

6. The Corporations (Ayuntamientos) created by 
virtue of the new instructions in those towns where 
none existed previous to their promulgation in those 
dominions, shall be absolutely suspended, whether ap- 
proved or not, as well in order that these provisions 
of the new laws, so called, may not be confirmed with- 
out mature investigation, as in order to avoid the 
inconsistency, and consequent prejudice to my Royal 
Treasury, which would result from some offices being 
made elective, and others liable to be renounced and 
sold; this provision is made with the assurance that, 
in directing the continuance of the Ayuntamientos, or 
the establishment of new ones, in those places where 
none exist at present, I shall take into consideration 
the circumstances of the towns, as the same shall be 
made known by the inquiries now making or to be 
made, and which it is the duty of the superior chiefs 
to communicate to me for my royal sanction. 

7. The Judges formerly appointed as Judges of 
original jurisdiction shall also cease to exercise their 
functions, and to enjoy the immunities granted to them 
by the said Constitution and Decrees of the Cortes; 
and, in their stead, the functions prescribed by the 
laws and ordinances, concerning the Intendants, shall 
be exercised by the Sub-delegates, Superior Alcaldes, 
- Corregidors or Lieutenants, using the same denomina- 
tions, as practiced heretofore. 

8. The aforesaid suppression of the provincial 
deputations shall extend to the offices of political 


chiefs, and their powers shall revert to the authorities 
and bodies which formerly exercised them. 

9. The Governor Intendants shall resume all the 
powers appertaining to them before the promulgation 
of the Constitution, so called; and shall consequently 
exercise said powers, as well in matters of government 
as in those of economy and litigation relating to the 
royal treasury, agreeably to the laws and ordinances 
respecting Intendants. 

10. And, lastly, it is my will that the Royal Audi- 
ences in those dominions may again exercise juris- 
diction and power in the same manner and form as 
before the new regulations issued by the above-men- 
tioned Cortes. These resolutions having been com- 
municated to my Council of the Indies on the 7th and 
29th November last, it was resolved to issue this my 
royal order, by which I command all the Viceroys, 
Presidents, Regents, and Auditors of my Royal Aud- 
iences in both Americas, and the Philippine Islands, 
to observe and fulfil, and cause the same to be ob- 
served and fulfilled, each in what may concern him; 
and the said Viceroys and Presidents shall take meas- 
ures to have it immediately communicated to the In- 
tendants and Governors of their respective districts, 
in order that they may cause the same to be promul- 
gated within the limits of their respective jurisdic- 
tions and commands, for its complete observance. 
Done at the Palace the 28th December, 1814. 

Vol. 1, p. 319. 

Royal Order (Cedula) of His Majesty and Council, 
restoring in behalf of the Royal Timber Lands, Com- 
mons, and Municipal Domains, the Royal Ordinance of 
the 12th December, 1748, concerning Timber Lands and 
Nurseries, and the two offices of Conservators of the 
same. 

Don Fernando VII, by the grace of God King of 
Castile, Leon, Aragon, &c. to the members of the Coun- 
cils, Presidents, Regents, &c: Know ye, that King Don 
Fernando VI, my august uncle, having heard the var- 
ious serious injury accruing to the Commonwealth 
from the imperfect observance of the laws and ordin- 
ances of these kingdoms respecting the increase and 
preservation of the timber lands and nurseries, from 
the neglect of the Justices in carrying into execution the 
provisions and penalties enacted for the accomplish- 
ment of this important object; to the end that said in- 
jury may not be increased and made irreparable, he 
issued, on the 12th December,1784, with the advice of 
the Council, a Royal Order, reciting the instructions 
which had been framed in that behalf, and which are 
inserted in the Title 24, Lib. 7, of the Novisima Recopi- 
lacion. Repeated provisions were made by my august 
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grandfather and father, for the fulfilment of said in- 
structions, which remained in force until, on the occur- 
ing of the late disturbances, the General and Extra- 
ordinary Cortes, so called, issued the decree of the 14th 
January, 1812, repealing all the provisions of the laws 
and ordinances relating to timber lands and nurseries, 
so far as they applied to those in private ownership, 
and suppressing the office of Conservator General of 
Timber Lands, and all subaltern offices and 
Justices appertaining to that branch, both in 
the Maritime Provinces and elsewhere, with all 
others subordinate thereto, of whatever denomina- 
tion, and providing that all denunciations should be 
made before the Justices of the respective towns, with 
the right of appeal before the Territorial Audiences. 
In this juncture, repeated complaints, requests, and re- 
clamations, were laid before my royal person, having 
for their object to set forth the immense injury and 
incalculable mischiefs accruing to the towns and to my 
royal treasury, with regard to the timber lands and 
nurseries, in consequence of the abandonment in which 
they had been left, after the suppression of the author- 
ities specially charged with their preservation and in- 
crease; and calling my attention, always alive to the 
promotion of the general prosperity of the monarchy, 
to the importance and extent of such notable disorders, 
and to the urgent necessity of providing proper and 
efficient remedies to correct them, whereupon I dir- 
ected my Council to advise me upon such measures as 
it might think most expedient in that behalf, In com- 
pliance with this direction, it was resolved to refer 
the subject, together with other previous matters, to 
my Attorneys, (Fiscales,) who, with due  consider- 
ation of the resolutions enacted by the Kings, my pre- 
decessors, for promoting the growth of timber and 
spars, so important and necessary to the welfare of 
the State in all its branches, and having before them 
my royal decree of the 13th September last, restoring 
the subject upon the same footing as in 1808, as regards 
the common and royal timber lands for the use of the 
marine, reported all that was suggested to them by 
their zeal, as to the means of repairing the mischiefs 
occasioned by the late disturbances, and by the before 
mentioned decree of the Cortes, and of improving, 
through the closer vigilance and special protection of 
the Government, this most interesting branch of pub- 
lic resources: which, having been seen and considered 
by my Council, with the most mature deliberation, 
said Council laid its opinion before me, in its report of 
the 7th instant, and agreeably thereto, I have judged 
it expedient to order the restoration, in its full force 
and vigor, of the royal ordinance of the 12th Decem- 
ber, 1748, together with that of the other laws and 
orders in force in 1808, and to appoint the Visiters, 
Guards, and Overseers, and others, formerly attached 
to that branch of the Administration, to the end that 


means may be adopted for its fulfilment in all its parts; 
restoring, likewise, the offices of Conservator of the 
twenty-five leagues of the Court, and of the interior 
of the kingdom, with their respective Secretaries; all 
which it is my will that it may be understood as apply- 
ing to the timber lands, either royal common, or be- 
longing to the municipal domains, (propios,) those be- 
longing to private individuals remaining free; and, 
under this limitation, I hereby repeal the said decree 
of the 14th of January, 1812, and all such orders as 
may have been promulgated since that date. All which 
shall be executed, for the present, and until I shall 
have, with the advice of my Council, resolved upon 
what may be thought most conducive to the promotion 
of the growth of timber, and to the economy to be ob- 
served in the better government of the timber lands. 
The foregoing order having been read in the Council, 
its execution was resolved upon, and to that end I issue 
this my royal order (cedula). Wherefore I command 
all and every one of you, each in your respective dis- 
trict and jurisdiction, to take notice thereof, to observe, 
fulfil, and execute, and to cause the same to be ob- 
served, fulfilled, and executed, each in what will con- 
cern you, without contravening, or permitting or caus- 
ing any contravention to the same, in any manner 
whatsoever. Such is my will: as, also, that to the 
printed copy of this my order, signed by my Secre- 
tary, Don Bartolome Munoz de Torres, senior Clerk 
of the Chamber of Government of my Council, the 
same faith and credit as to the original. 

Given at the Palace, the 19th October, 1814. 

I, The King. 

I, Don Juan Ignacio de Ayesteran, Secretary of 
the King, our Lord, cause the above to be written, by 
order of H. M. (The signatures follow.) 


Vol. 2, p. 327. 


Circular from the Royal Council, enjoining, by 
Royal Order, the observance of the provisions in the 
different articles therein expressed, whose object is the 
fulfilment of the resolutions of the Council, and of the 
circular of the 19th September, 1814, concerning the 
settlement of accounts respecting the Municipal Do- 
mains of the Towns, at the respective Accountants’ 
offices, down to the year 1813. 


By the circular order of the 19th September, 1814, 
(Vol. 1, p. 276,) the Council thought fit to direct, 
among other things, that the Intendants should, within 
the least posible delay, state whether the towns had 
presented at the principal Accountant’s offices, the ac- 
counts of their respective municipal domains and rev- 
enues, down to the year 1813, together with their 
resjective quota of the two reals and eight maravedis 
per centum, and other imposts upon the same branch, 
agreeably to orders to that effect; and in case any 
town or towns should not have presented their said 
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accounts, as aforesaid, to urge them to do so within 
the precise period of two months. 

In compliance with this resolution, the Intendants 
transmitted to the Council statements of the disposi- 
tions they had made for its entire fulfilment; but, 
after the expiration of the aforesaid period of two 
months, specified by the said order for the said set- 
tlement of said accounts, representations were made 
by some of the said Intendants, alleging the resist- 
ance which had been offered on the part of the Cor- 
porations and Municipal Juntas of the Domains, not- 
withstanding the repeated letters which had been ad- 
dressed to them, and the threats of fines and other 
penalties provided by the instructions, but which were 
treated with indifference; and that, finding that their 
endeavors led to no results, they informed the Council 
thereof, in order that, convinced of the neglect with 
which the Justices managed the public reevnues, said 
Council might exercise its superior authority over said 
Corporations and Juntas, to cause them to adopt the 
most efficient measures to comply, without further 
delay, with so important obligation; and that the 
omission to punish the authors of so culpable neglect, 
would be the cause of the non-fulfilment of those su- 
preme resolutions. 

The Council having taken into its consideration 
the subject of these representations, as also the in- 
dispensable necessity of providing a remedy to these 
disorders, by adding to the penalties formerly estab- 
lished by the orders and instructions framed for the 
government of that branch, others, whose effect shall 
be to correct such scandalous neglect and disobedi- 
ence of the provisions of the Council, directed said 
representations to be referred to the Attorney (Fiscai) 
who made such report thereon as to him appeared 
most expedient; whereupon the Council laid before 
His Majesty, in its report of the 11th March last, its 
opinion upon the subject; and, conformably thereto, 
H. M. in his royal resolution, published on the 2d 
instant, has been pleased to command that the pro- 
visions contained in the following articles be observed 
and carried into execution throughout the kingdom. 

1. The Corregidors and Superior Alcaldes shall 
not, at the expiration of their term, be re-appointed, 
unless they shall prove that they have previously pre- 
sented all the accounts of municipal domains and rev- 
enues, down to the year 1818, at the office of the 
Accountant of the Province, by the exhibition of the 
letter from the said office to them, without which doc- 
ument shall not be consulted’ by the Chamber respect- 
ing any jurisdiction, wherefore the proper notice shall 
be given thereof to said tribunal; they shall, moreover, 
be disqualified for promotion in the judicial career, ex- 
cept in particular cases where they cannot be super- 
seded, and which shall in due time be made known to 
the Council, who, if it think proper, shall not prevent 
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the Accountant’s office from granting the aforesaid 
certificate, in which mention shall be made of what 
shall have been granted by the Council. 

2. The other members of the Corporations and 
Boards of Municipal Domains and Revenues, shall be 
deprived of their eligibility to any judicial office, ex- 
cept only the Regidors who are freeholders, who, n- 
stead of the above penalty, shall be fined two hundred 
ducats each, and for every year for which the pre- 
sentation of accounts within the term prescribed shall 
have been omitted, and this disqualfication shall 
continue until said accounts shall have been present- 
ed, in which case, if elected, they shall continue to 
serve. 

3. The Clerks of the Corporations and Fieles de 
Fechos, shall likewise be disqualified from holding 
their offices, as also the Stewards of the Domains, 
until said accounts shall have been presented; ana 
others shall be appointed in their stead, who shall 
discharge their duties ad interim. 

4. The foregoing shall be applicable to those 
towns in which there are no Judges of Letters (Juez 
de Letras) in which the Alcalde or Alcaldes shall, 
besides the penalties above set forth, suffer imprison- 
ment in the capital or head town of the district (par- 
tido) as provided in the orders inserted in their reg- 
ulations, in addition to the fines therein imposed. 

5. The amount of the fines thus levied shall be 
applied to the fund arising from treasury penalties, 
and snall be paid over to the depositary of said fund, 
on his giving the requisite receipt for the same. 

6. And, lastly, in order to do away the excuse al- 
leged by the towns, that they have no funds arising 
from their domains, wherewith to pay, along with 
the accounts, the amount of seventeen per centum, 
they shall proceed to recover the large amounts stand- 
ing to the credit of all, or the greater part of said 
towns, against the taxable inhabitants of the first and 
second classes. This recovery shall be made with due 
regard to the qualifications and circumstances of the 
debtors, because those of the second class who are 
the stewards and depositaries and other persons who 
have the charge of the collection of rents or other 
funds applicable to the use of the Councils, Govern- 
mnts, and Corporations, do not deserve the same favor 
and indulgence as those who are chargeable in the first 
instance, with balances of rents for the leases of mu- 
nicipal domains and lands, and for taxes or other 
debts of that description; with this knowledge and 
distinction, they shall proceed to recover all said debts 
from all persons able to pay same immediately; and 
to such as are unable to do so without involving them- 
selves in ruin, a moderate delay shall be granted, at 
the discretion of the Intendants, upon such security as 
they may require according to the ability of each, in 
order that the amount may be levied upon them, or 
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process instituted against the sureties, and always in 
such a way as not to inflict, knowingly, any serious 
injury upon the debtors, or leave them without any 
means whatsoever of living. The amounts recovered 
in this manner shall be paid over to the treasury and 
depositary of rents in the capitals of each province, 
so as to cover the sums due by the towns for the 
seventeen per centum for every year for which the 
same shall not have been paid. 

And whereas it is commanded, in the 2d article, 
that the persons therein mentioned shall incur the 
aforesaid penalties and forfeitures, if said accounts be 
not presented within the term there set forth, the 
Council has been pleased to direct that you grant them 
such further delay as may appear to you to be ex- 
pedient and necessary, provided it shall not exceed 
three months with respect to the accounts in arrear 
to the end of 1813, and as regards those for the year 
1814, and the following, the foregoing provisions shall 
be executed within the term prescribed by these or- 
ders and instructions. 

The foregoing is communicated to you by order 
of the Council, for your information, and its fulfil- 
ment within the Province under your command. You 
will acknowledge its receipt, that I may lay the same 
before the Council. God preserve you many years. 
Madrid, 17th May, 1815. 

Vol. 2, p. 474. 

Royal Order (Cedula) providing for the observ- 
ance in the two American and the Philippine Islands, 
of the regulation respecting the Audiences, of the year 
1776, with regard to the number of Ministers, without 
altering their present compensation, until the enforce- 
ment of the new regulations framed for each of the 
said tribunals. 

By the King: The General and Extraordinary Cor- 
tes, so called, by a regulation of the 9th October, 1812, 
made material alterations in the organization of the 
Superior Courts of Justice throughout my dominions, 
by reducing, in some respects, their powers, extend- 
ing them, in others, repealing the former distinction 
between the offices of Auditors and criminal Alcaldes, 
and ordering that suits by petition should be heard 
and decided, by turn, by the Magistrates of each Audi- 
ence, and not before those by whom the parties to 
the suit thought themselves aggrieved, as was for- 
merly ordered and practiced. In order that said trials, 
by turn, should be introduced in the Indies, the said 
Cortes directed that the Audiences of Mexico and Lima 
should consist of one Regent, twelve Ministers, and 
two Attorneys, (Fiscales,) and the others, of one Re- 
gent, nine Ministers, and two Fiscals, the Presidency 
of said Audiences being, to all intents, vested in the 
Regent. In order to complete this number, the Regent 
filled some vacancies, and was to supply them all; but 
in consequence of my return and resoration to the 
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throne, this was not realized, and hence the known 
inequality prevailing at this time in my Audiences and 
in the Royal Chanceries within those dominions. On the 
re-establishment of my Council of the Indies, it en- 
tered upon the examination of these innovations; and, 
agreeably to the opinion set forth in its report of the 
5th September of last year, I have judged it expedient 
to reselve that said Tribunals and Audiences be re- 
established upon the same footing and with the same 
powers as in 1808. My Council purposely omitted, in 
their said report, the point in relation to the number 
of Auditors, Alcaldes, and Attorneys, who were to 
compose the said Audiences, because, in so important 
and interesting a point as the correct administration 
of justice, it was proper to reserve it for a more ma- 
ture and separate investigation. This was accordingly 
done; and having heard the Accountant and my At- 
torney, having before it the title of the laws which 
treat of the Audiences of the Indies, the regulations 
issued on the 11th March, 1776, and 27th of the 
corresponding month in the year 1778, and those fram- 
ed by the aforesaid Cortes, said Council, in its report 
to me of the 7th April last, demonstrated the neces- 
sity of adopting, in relation to this important subject, 
such measures as would present the least inconveni- 
ences; and being desirous of forthwith attaining this 
desirable end, and convinced that it was to be found 
in the said regulations of 1776, on account of the ad- 
vantages it possesses, in relation to the number of 
places, over that of 1788, it expressed its opinion that 
I ought to accept and prefer it with regard to the 
Audiences of Cuba, Caraccas, and Cuzco, as applicable 
only to the number of places, including the former 
ones of Presidents, without making any alerations as 
to the present compensation; and to be understood 
only in relation to the present time, and until the Vice- 
roys, Captains General, and Presidents of Audiences, 
taking into consideration the education and customs 
of the inhabitants of all classes in their respective 
districts, their extent, population, riches, trade, remote- 
ness from the throne, powers of Audiences, and other 
points touching the subject, shall transmit authentic 
information, and their opinion thereon. The Council 
further represented to me, that, in the event of my 
adopting said regulations, the Chamber wouid take 
care that there should be in each Audience the prop- 
er number of Judges and Attorneys, transfer those who 
should exceed that number, and consult me as to sup- 
plying vacancies. And by my royal resolution, promul- 
gated on the 9th May last, I have deemed it expedi- 
ent to conform to the advice of my Council; and, con- 
sequently, it is my will that the Audiences of my do- 
minions in the Indies, besides their respective Presi- 
dents, be composed of the number of ministers prescrib- 
ed in the said regulations of 1776; that is to say: those 
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five criminal Alcaldes, and two Fiscals, one civil and 
another criminal; those of Guadalajara, Guatemala, 
Cuba, Manilla, Charcas, Chile, Santa Fe, Quito, Buenos 
Ayres, Cuzco, and Caraccas, of one Regent, five Audi- 
tors, and two Fiscals, civil and criminal, without al- 
teration in the compensation now received by them. 
And to that end that such regulations may be fram- 
ed as shall best suit each Audience, for the future, 1 
command all my Viceroys, Governors, Captains Gen- 
eral, and Presidents of Audiences, in both Americas 
and the Philippine Islands, to collect all the neces- 
sary information and data, and to transmit the same, 
together with the advice of the tribunals, and their 
opinion thereon. Such is my will, and the General 
Accountant’s office for the Indies shall take notice of 
this my royal order (cedula). 

Done at the Palace, the——day of June, 1815. 
Vol. 2, p. 665. 

Royal Decree suppressing the Universal Ministry 
of the Indies, and directing all its business to be dis- 
tributed among the other Departments, according to 
its nature. 

Being fully convinced of the advantages accruing 
to my subjects both in Spain and the Indies from 
the practice of causing the business of the same na- 
ture to be transacted and despatched in the respec- 
tive Ministries (Departments) in Spain, I have judg- 
ed it expedient to suppress, as I hereby do, suppress, 
the Universal Ministry of the Indies; and I command 
that its business be distributed among the depart- 
ments, according to its nature, in the same manner as 
was directed by my august Father, by decree of the 
25th April, 1790; and in order that the expenditures 
be not increased, but, on the contrary, reduced, if pos- 
sible, it is my pleasure that, in order to carry this, 
my Royal Decree, into full effect, the respective Min- 
istries (Departments) select from among the present 
officers of the Universal Ministry of the Indies here- 
by suppressed as aforesaid, such persons as may be 
considered as qualified and necessary in each Depart- 
ment. And in consideration of the distinguished serv- 
ices and abilities of Don Miguel de Lardizabal, my Sec- 
retary of State for the Universal Despatch of the In- 
dies, I have resolved to reserve to him a seat in the 
Council of State, with the salary and perquisites apper- 
taining to that office, as enjoyed by others of his 
rank. You shall take notice of the foregoing and com- 
municate the same to all whom it may concern. Sign- 
ed with the Royal hand of His Majesty, Palace, 18th 
September, 1815. 

To Don Pedro Cevallos. 

Vol. 2, p. 760. 

Circular from the Minister of Finance, directing 
that the Royal Council, agreeably to the Royal Order 
of the 30th July, 1760, communicate through that 
Department, and not through that of Grace and Jus- 
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tice, in all matters concerning the Municipal Domains 
and Revenues. -Under this date I communicate the 
following to the Royal Council: 

Don Manuel Silvestre Rubio having recently rep- 
resented to the King that the Council has not ful- 
filled the repeated orders issued by His Majesty 
through this Department, commanding that he should 
be placed in possession of the office of Clerk which 
His Majesty has been pleased to confer upon him in 
the office of Accountant of the Municipal Domains 
and Revenues of the Kingdom, and the King thereby 
being informed that notwithstanding the order com- 
municated to the Council and to the Department of 
Grace and Justice, on the 4th June last, the Councii 
still continues to transmit the reports touching the 
Municipal Domains and Revenues through the last 
mentioned Department, and that said Department still 
takes cognizance and eexrcises jurisdiction over the 
affairs appertaining thereto, as it began wrongfully 
to do from the happy restoration of His Majesty to 
the throne: His Majesty has heard with displeasure 
the want of compliance with the aforesaid order of 
the 4th June; and therefore he has been pleased to 
command that the Royal Order (Cedula) of the 30th 
July, 1760, be revived in all its force and vigor, so far 
as it provides that the Council shall, in all matters 
concerning the affairs of the Municipal Domains and 
Revenues, communicate through the Treasury Depart- 
ment, and that the Department of Grace and Justice 
abstain from all interference therein. 

By order of the King, I communicate the foregoing 
to you, for your information and its fulfilment, in 
that part which concerns you. 

God preserve you many years. Madrid, 9th November, 
1815. 
Vol. 2, 776. 

Circular from the Royal Council, granting to the 
Corregidors and Superior Alcaldes appointed by His 
Majesty in the Seigneurial towns, the privilege of 
presiding over the Boards of Municipal Domains and 
Revenues, as was determined with respect to the 
Royal Granaries. 

The Council having been made acquainted with 
the doubts which have arisen, whether the Superior 
Alcaldes appointed by His Majesty within the Seign- 
eurial towns, had the right of presiding over the Board 
of Public Granaries which had been taken from them 
by the Royal Order and instruction of the year 1792, 
relative to the Public Granaries, has deemed fit to 
declare, as a general rule, in a Royal Order communi- 
cated by the Accountant General of Public Granaries 
of the lst of June of this year, that the Superior 
Alcaldes appointed by His Majesty in the Seigneurial 
towns shall, like those of Royal towns, enjoy the pow- 
er and sole jurisdiction of presiding over the Boards 
of Public Granries, exercising the same functions as 
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now belong to them as Judges thereof, and without 
prejudice of any further provisions which it may be 
thought expedient or necessary to adopt for the fu- 
ture. 

And now, on account of similar doubts having been 
suggested by the Corregidor and Corporation of the vil- 
lage of Chinchon, relative to the presidency of the 
Board of Municipal Domains, the Council has resolved 
to direct a circular to be issued, to the end, that the 
Corregidors and Superior Alcaldes appointed by His 
Majesty in the Seigneurial towns, may enjoy, for the 
present, as in the Royal towns, the right of presiding 
not only over the Boards of Public Granaires, as de- 
clared by the Council in its circular of the Ist of June 
last, but also over those of Municipal Domains. 

I communicate the foregoing to you, for your in- 
formation and fulfilment as to so much thereof as con- 
cerns you, and to the end that you may communicate 
the same to the Justices of the towns within your dis- 
trict; you will please to acknowledge its receipt. God 


preserve you many years. Madrid, 30th November, 
1815. 


Vol. 2, p. 781. 

Circular from the Royal Council, directing the Jus- 
tices of the towns, to inquire concerning the lands oc- 
cupied as hunting grounds within their neighborhood, 


and set apart as belonging to the Royal Patrimony, 


distinguishing such as are fit for cultivation from those 
which are calculated for pasture; and for other pur- 
poses therein set forth. 

Under date of the 23d of March, 1808, His Excel- 
lency Don Pedro Cevallos communicated to the Coun- 
cil the following order: 

Sir: Under date of yesterday, the King has ad- 
dressed to me the following Royal Decree: 

Being desirous to promote, by all means in my 
power, the welfare of my beloved vassals, and con- 
vinced of the advantages which would accrue to the 
city of Madrid and to other neighboring towns, from 
the development of the hunting grounds, and from the 
destruction of the wolves, foxes, and other noxious 
animals, whereby many barren tracts of land would be 
brought into cultivation, the cattle for the consumption 
of Madrid be supplied with pasture, and the city with 
wood and coal, I have resolved to carry this project 
into execution; but, as the important cares by which 
I am surrounded prevent my attending, at this time, to 
the manner in which it may be done, I reserve to my- 
self the right of adopting the most proper measures 
for that purpose, and, in the meantime, you will give 
publicity to this my Royal Decree, and propose to me 
such ideas as may appear most expedient, Aranjuez, 
22d March, 1808. 

To Don Pedro Cevallos. 

By Royal Order I communicate the foregoing to 

your Excellency for the information of the Council, in 


order that you cause the same to be published. 

Most Excellent Sir: By Royal DeCree of the 22d 
March last, His Majesty was pleased to direct me to 
propose to him such ideas as might appear to me most 
expedient for the improvement of the hunting grounds, 
and the destruction of the wolves, foxes, and other 
noxious animals. Anxious to show myself worthy of 
such honorable confidence, it has occurred to me that 
no means could be more efficient in attaining that ob- 
ject, than a reference to the knowledge, wisdom, and 
prudence, of a tribunal of the most respectable in every 
respect, and which so deservedly enjoys the unbounded 
confidence of the nation. I consequently hope that 
the Royal Council will convey to His Majesty, through 
me, whatever may appear to it to be expedient in rela- 
tion to the subject, as applicable to the warren and 
parks belonging to the Royal Grounds, and offer its 
opinion with all freedom it may think fit. The above 
is communicated to your Excellency, that you may lay 
the same before the Council for its co-operation in the 
benevolent designs of the Monarch who glories in be- 
ing the father of his subjects. 

The Royal Order and communication herein en- 
closed were laid before the Council, by order of the 
Supreme Central Board of Government of the King- 
dom on the 6th November of said year. In order that 
said Council might proceed with full knowledge of the 
subject to execute that trust, it was determined, by 
resolutions of the 25th April and 26th of November of 
said year 1808, that, after having heard the Attorneys, 
Sindics General, and Stewards, and the Deputies of the 
Commons, (Comun) you should inform it, through me, 
with all promptness required by so important a sub- 
ject, of what lands are occupied as hunting grounds, in 
the vicinity of the town; what parts are calculated for 
cultivation and what for pasture; what portions are 
entirely enclosed, and how long they have been con- 
verted into parks; that this operation should be con- 
fined to a mere inspection of the land, by the members 
of the Corporation and the deputies who may be ac- 
quainted with the subject, and to collecting all other 
information which, by virtue of their office they may 
deem useful, and which they may derive from the 
knowledge of intelligent private individuals, without 
recurring to the forms of a judicial enquiry, they avail- 
ing themselves, likewise, of the papers which must 
have been preserved in the archives of the town, the 
whole without incurring any costs, or expenditure of 
any money whatever. 

In consequence of the occurences which took place, 
the orders of the Council issued in compliance with the 
benevolent intentions of His Majesty, remained with- 
out effect. 

At this juncture, His Excellency Don Pedro 
Cevallos, under date of the 30th December last, com- 
municated the following Royal Order to the Duke del 
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Infantado, President of the Couneil. 
Most Excellent Sir: 


The King having, from the first moment of his 
restoration to the throne, been desirous to give to his 
beloved vassals the most authentic testimony of his 
love, has suffered no opportunity to escape of doing 
so, in spite of the great obstacles placed in his way by 
the circumstances of this melancholy epoch. Among 
the objects of his benevolence and of his paternal so- 
licitude one of the most efficient has been to deprive 
himself, for the benefit of agriculture in the vicinity 
of the capital, of the lands which had been laid out 
by his predecessors into parks for the innocent amuse- 
ment of the chase, in order to put them under cultiva- 
tion. He resolved, consequently, to submit cheerfully 
to a sacrifice which deprived him of his recreation; 
but wishing, at the same time, to reconcile the inter- 
ests of the Royal Patrimony with those of the towns 
who were to enjoy this benefit, he consulted the Su- 
preme Council of Castile respecting the mode of carry- 
ing it into effect. The unfortunate occurences which 
soon took place prevented the Royal intentions from 
being fully fulfilled, and nothing could then be done. 
His Majesty having, through Divine Providence, been 
restored to the throne, and retaining the same ideas in 
behalf of his loyal vassals, who, through the late glor- 
ious struggle, have not shown themselves unworthy of 
his kindness, he has resolved that the said tribunal 
perform the trust confided to it with all possible 
promptness, and with that wisdom and zeal which con- 
stitute its character. I communicate the foregoing to 
your Excellency, by Royal Order, for the information 
of the Council. 

The Council, upon a view of proceedings above 
referred to, and of the opinions of the Attorneys, has 
resolved to direct you most particularly, to execute 
with the least possible delay, and without permitting 
any procrastination, in a subject of so much import- 
ance, the provisions of the 25th April and 26th No- 
vember, 1808, and to acknowledge the recept of this 
order, by return of mail. 

I communicate the foregoing to you, by order of 
this Supreme Tribunal for your information and its 
fulfilment in such parts thereof as concern you. God 


preserve you many years. Madrid, 12th December, 
1815. 


Vol. 3, p. 99. 

Royal Order (Cedula) suppressing the Universal 
Ministry. of the Indies, and distributing its affairs in 
the manner therein set forth, with other matters there- 
in expressed. 

I, the King. One of my first cares, after my happy 
restoration to the throne of my forefathers, has been 
particularly to fix my attention upon the inhabitants 
of the Indies, where an intestine and desolating war 
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has reduced to the last stage of misery some of the 
finest provinces. Being informed of the melancholy 
condition of many of the towns, and of the necessity, 
if possible. of putting an end to so serious misfor- 
tunes, it occurred to me that one of the first measures 
to be adopted, was the re-establishment of the Univer- 
sal Ministry, formerly instituted for the purpose of 
taking cognizance of all the affairs of that extensive 
country ; but, having subsequently discovered that this 
remedy was not sufficient for so great evils, and con- 
vinced that useful benefits would accrue to my subjects 
in Spain and the Indies, if the affairs of the same na- 
ture in both hemispheres were transacted and despatch- 
ed by the respective Ministries of Spain, I judged it 
expedient to suppress, as I accordingly did, by my 
royal decree of the 19th September last, (vol 2, p. 
665) the aforesaid Ministry of the Indies, command- 
ing, in proper time, that its affairs be divided and 
distributed between them according to their respective 
classes, upon the same terms which were provided by 
my august father, in his decree of the 25th April, 
1790. My royal resolution, above referred to, having 
been examined in my Supreme Board of State, with 
a view to its more complete fulfilment, and due re- 
gard being had, among other things, to the conveni- 
ence resulting from uniformity in the transaction of 
the affairs of the Indies and of Spain, as being both 
integral parts of one nation; agreeably to their opin- 
ion, I have resolved and commanded, Ist. That the 
suppression of the Universal Ministry of the Indies 
be carried into effect. 2d. That the respective Secre- 
taries of the Despatch take care that the necessary 
Departments for the Indies be immediately organiz- 
ed, entirely distinct from those of Spain. 3d. That 
the persons who shall compose the same, be acquaint- 
ed with American affairs, or, at least, possessing the 
proper qualifications for the efficient discharge of 
those duties. 4th. That, in order to avoid the delays 
which they might be subjected to, and to remove all 
motives of confusion, the affairs of the Indies’ be 
weekly laid before me at the Despatch, by the Secre- 
taries to whom they respectively belong, they taking 
particular care that the same be totally separate from 
those of the Peninsula. 5th. That where the concur- 
rence of one or more ministries shall be necessary, or- 
ders be mutually communicated for their punctual, 
speedy, and simultaneous fulfilment. 6th. That the im- 
portant affairs of the Indies and Spain be treated with 
equal preference in the Council and in the Supreme 
Board of State. 7th. That my Supreme Council of the 
Indies consult with me in all the affairs of import- 
ance, with that zeal and knowledge for which it has 
been known ever since its establishment. 8th. And 
that, hereafter, the same tribunal issue, in the form 
of order, (cedula) all the resolutions which have the 
force of law. Consequently, I hereby command all 
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Viceroys, Governors, Presidents, Regents, and Aud- 
itors of my Royal Audiences, in both Americas and 
the Philippine Islands, and ali other authorities and 
persons herein concerned, to take notice of this my 
royal order, (cedula) and to understand the same for 
its punctual fulfilment, in all that may concern them. 
Done at Madrid, the 23d February, 1816. 


No. 14. 
(Translation) 

The Lieutenant General Don Alexander O’Reilly, 
in his letter No. 33, written at this place under date 
of the 1st March, transmitted to me copies of the three 
instructions framed for the Lieutenant Governor es- 
tablished in Ilioneses, that of the Nachitoches and 
the nine particular Lieutenants of the partidos (dis- 
tricts) of this province. He states that they repaired 
in person to Pointe Coupee (Puntu Cortada) and that 
he appointed, at the instance of the inhabitants, a 
surveyor for each partido (district) for the purpose of 
surveying their land, with one half the salary here- 
tofore allowed them; he encloses one set of instruc- 
tions, which explain the mode of proceeding in that 
behalf, and states that the grants of lands within this 
province have been entrusted by His Most Christian 
Majesty to the Governor and Commissary Ordonnateur, 
and that he considers it expedient that, henceforth, the 
Governor alone be authorized by His Majesty to make 
such grants, and that he be directed to conform, in the 
distribution of the Royal lands, to all the provisions 
contained and published upon this subject. 

The King having been made acquainted with the 
dispositions of said Lieutenant General, and with what 
he proposes on the subject, has approved the same, 
and directs that you and your successors in said Gov- 
ernment have the sole power of distributing the Royal 
lands, conforming in all respects, as long as His Maj- 
esty shall not make any other provisions, to the said 
instructions, dated from this City on the 18th Feb- 
-ruary of this year. All which I communicate to you 
for your own government, and for its fulfilment; and 
I pray God to preserve you many years. 

San Ildefonso, 24th August, 1770. A true copy. A. D. 
Luis de Unzunga. 


No. 15. 

I enclosed to your Honor a printed copy of the 
law of the 27th Sept. last, commanded to be kept, com- 
plied with, and executed by a Royal order of the 18th 
of October, subsequent, declaring suppressed all en- 
tailed estates of Primogeniture, (Mayorazgos) Trusts, 
(Fidei comidos) Rights of Presentation, (Patronatos,) 
and everything else expressed therein, that your Hon- 
or may please to order its observance by those to whom 
it corresponds, and advise me of the receipt. God pre- 
serve you many years. Ignacio Escote. 


Puerto Principe, 15th March, 1821. 
To the Learned Judge, Florida. 

Printed copy referred to above is translated as 
follows: 

Grace and Justice. 

By a decree of the 12th of this month the King 
has been pleased to direct to me for circulation the 
following law: 

Don Fernando 7th, by the Grace of God and by 
the Constitution of the Spanish Monarch, King of 
the Spains. To all who shall see and hear these pres- 
ents, be it known: That the Cortes have decreed and 
we sanction the following: 

The Cortes, after having observed all the for- 
malities prescribed by the Constitution have decreed 
as follows: 

Art. 1. All primogenitures, trusts, rights of pre- 
sentation, and every other description of entail on real 
property, movables, or fixtures, rents, annuities, seign- 
euries, or of any other kind whatsoever, are suppressed, 
which are from henceforward restored to the class 
of absolutely free. 

Art. 2. The actual possessors of the entails sup- 
pressed in the foregoing article can from henceforward 
freely dispose as their own of half the property of 
which these consist, and after their death the other 
half shall pass to him who ought to succeed to the 
Mayorazgo, if it subsists, that he may also dispose 
freely of it as owner. This half, which is reserved for 
the immediate successor, shall never be responsible 
for the debts contracted, or which may be contracted, 
by the actual possessor. 

Art. 3. To give effect to what is ordered in the 
foregoing article, when the actual possessor desires to 
alienate, in whole or in part, his half of the property 
entailed, up to this time, a valuation and division of 
the whole shall be made with the intervention of the 
immediate successor and with the most rigorous ex- 
actness, and if he should be absent, or under the control 
of the actual possessor, by the Syndic of the town where 
the possessor resides, without his exacting for it any 
dues or emoluments whatever. If the above requisites 
should be wanting, the contract of alienation shall 
be null. 

Art. 4. In domestic trusts, the result of which are 
distributed amongst the relatives of the founder, al- 
though they may be of different lines, from now, a 
valuation and distribution of them shall take place 
amongst the actual possessors of the rents, in pro- 
portion to what they may receive, and with the in- 
tervention of the whole of them, and each one, may 
freely dispose of the half of his share, reserving the 
other for the immediate successor, according to what 
is prescribed in Art. 3. 

Art. 5. In primogenitures, (Mayorazgos) trusts, 
and rights of presentation which are elective, when 
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the choice is perfectly free, the actual possessors may 
as owners dispose of all the property immediately ; 
but if the election must be precisely made amongst 
persons of one particular family or community, the 
possessors will dispose only of half, and reserve the 
other for the successor who may be elected, the valu- 
ation and division to be made with the intervention 
of the Syndic, as prescribed in Art. 3. 

Art. 6. Also in the case of the two _ preceding 
articles, as well as in that of the second, it is declared 
that in the provinces or towns in which by their par- 
ticular laws is established a communication in full 
proprietorship of unentailed property, between mar- 
ried persons, the property so situated is up to the pres- 
ent time subject to it, and which property the actual 
possessor can dispose of, and of which he or she was 
in the dominion of at the time of the decease of the 
other. 

Art 7. The encumbrances (rentcharges) whether 
temporary or perpetual, by which entailed property 
without special mortgages is generally bound, shall be 
assigned in an equal proportion on the possessions 
distributed and divided, as has been provided, if the 
interested do not by common accord prefer another 
method. 

Art. 8. What is commanded in articles 2, 3, 4 and 
5, is not to be understood to respect those properties 
entailed up to this time, and about which are pending 
suits of incorporation or reversion to the nation, pro- 
visional possession, administration, possession, pro- 
priety, incompatibility, incapacity of possessing, nullity 
of foundation, or any other which may place in doubt 
the right of the actual possessors. In these cases, such 
persons nor their successors cannot dispose of their 
property until in the last instance the pending suits 
shall determine the right of proprietorship in their fa- 
vor; and which shall be according to the Laws made up 
to this date, or which shall be made in future. 
But it is declared that, to shun malicious delays, 
if he who loses the suit of possession or provisional 
possession should not establish the right of proprie- 
torship, within four precise months, counted from the 
date, on which the sentence was notified, he shall not 
afterwards have any right to reclaim, and he in whose 
favor the provisional possession or possession may 
be declared shall be considered as a possessor in pro- 
prietorship, and can use the powers granted by Art. 2. 

Art. 9. It is also declared that the preceding 
dispositions do not prejudice the demands of incor- 
poration and revision which in the future may be re- 
newed, although the property entailed up to the pres- 
ent time may have passed as free to other owners. 

Art. 10. It is also to be understood that what 
is ordered is with prejudice to the alimony or pen- 
sions which the actual possessors have to pay to their 
widow mothers, their brothers, immediate success- 
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ors, or other persons, according to the foundations, or 
particular agreements, or to judicial decisions. ‘The 
property until now entailed, although they pass as 
free to other owners, are subject to the payment of 
these alimonies and pensions, whilst those who receive 
them now live, or while they preserve the right of re- 
ceiving them, excepting that those who receive the 
alimony or the immediate successors, in which case 
they shall cease to enjoy them as soon as the actual 
possessors die. Hereafter, the obligations which at pres- 
ent exist of paying such pensions and alimonies shall 
cease; but it is declared that if those actual possessors 
do not invest in the said alimonies and pensions, the 
sixth clear part of the rent of the entailed estate 
(mayorazgo) they are obliged to contribute with what 
is wanting of it, to provide a dowry for their sisters, 
and help their brothers in proportion to their number 
and necessities, and the immediate successors will have 
a like obligation as respects the half of the property 
reserved. 

Art. 11. The part of the rent of the entailed es- 
tate which the actual possessors may have lawfully 
assigned to their wives as long as they remain wid- 
ows shall be paid to these whilst they ought to re- 
ceive it, according to the stipulation, satisfying the 
half at the costs of the unentailed property; and the 
other half by what is reserved for the immediate 
successor. 

Art. 12. It is also to be understood that the pre- 
ceding dispositions do not hinder, that, in the provinces 
or towns where, by the particular custom, married 
persons succeed each other in the usufruct of the en- 
tailed property by the way of widowhood, it shall 
be so done with those who are now married as res- 
pects the entailed goods which may not have been 
alientated when the married party possessing died, the 
integral half which belongs to him passing thereafter 
to the immediate successor as has been provided. 

Art. 13. The titles, prerogatives of honour, and 
whatever other pre-eminences of this class the actual 
possessors of entails may enjoy as annexed to them, 
subsist on the same footing and follow the order of 
cession prescribed in the conditions, deeds of foun- 
dation, or other documents from which they proceed. 
The same shall be understood for the present, respect- 
ing the right to present to ecclesiastical livings or 
other appointments until it shall be otherwise deter- 
mined. But if the actual possessors should enjoy two 
or more Grandeeships of Spain or titles of Castile, 
and should have more than one son, they may distrib- 
ute amongst these the said dignities, reserving the 
principal for the immediate successor. 

Art. 14. No person can in future, either by be- 
quest or by any other title or bequest found, feetail 
estates, trusts, presentation, chaplainry, bequests for 
pious uses, or any entail whatsoever on any class 
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of property or rights, or prohibit, directly or indi- 
rectly, their alienation. Neither can any person entail 
bank debentures or any other foreign funds. The 
churches, monasteries, convents, and all other eccles- 
iastical communities, as well secular as regular, hos- 
pitals, charity houses, poorhouses, schools, confrater- 
nities, brotherhoods, commanderies, and every other 
establishment, whether ecclesiastical or lay, known by 
the name of mortmains (manos muerpas) cannot from 
this time in future acquire any real or immovable prop- 
erty in any province of the Monarchy, by testament, 
donation, purchase, exchange, rentcharges infeuda- 
tion, adjudication of rents, or in payment of rents 
due, nor by any title whatsoever, either lucrative or 
onerous. 

Art. 16. Neither in future can the mortmains im- 
pose or acquire by any title, capitals at interest of 
any description imposed on real property, nor impose 
nor acquire tributes, nor any other species of encum- 
brance on said property, whether consisting in the loan 
of any sum of money, or any part of the produce, or of 
any service in favor of the mortmain, and all annual 
encumbrances. 

Madrid, 27th September, 1820. 

Wherefore, we order all Tribunals, Magistrates, 
Chiefs, Governors, and other authorities, civil, mili- 
tary, and ecclesiastical, of every class and dignity 
whatsoever, that they observe and cause to be observed 
the present law in all its parts. You will cause it to 
be made known, for compliance with it, and order that 
it be printed, published, and circulated. This is the 
rubric of the Royal hand. 

At the Palace, the 12th October, 1820. 

By Royal order I communicate this to your Ex- 
cellency for your information and compliance. God 
preserve your Excellency for many years. 

Manuel Garcia Herreros. 

Madrid, 18th Oct. 1820. 

Resolved, Puerto Principe, 1 de Febrero de 1821. 
Having seen the foregoing Decree let it be kept, com- 
plied with, and executed, and circulated to those con- 
cerned. It has five rubrics. Seniores Alva, Robledo. 
Mendiola, Alvarez, Gomez. 

Ignacio Escoto. 

This is a copy. Puerto Principe, 12th March, 1821. 


No. 16. 
(Translation) 

From Senor Don Jose de Fueres, Intendant pro- 
tem. advising his having delivered the command to 
Senor Don Alex’o Ramirez, chosen by his Majesty. 

HABANO, 3d July, 1816. 

The King, our master, having been pleased to con- 
fer on Senor Don Alexandro Ramirez, by a royal com- 
mission of the 5th of October of the year last past, the 
posts of Intendant of the Army, Superintendant Gen- 


eral, Subdelegate of the Royal Domain, which I have 
provisionally exercised by royal commission, he has 
this day taken possession of them, and I advise your 
Excellency of it for your information, and due effects 
to the service of his Majesty. 

May God preserve your Excellency many years. 

JOSE DE FUERTES. 

His Ex. Sub-Delegate of the Royal Domain, 

St. Augustine, Florida. 

Note—On the 27th of August following, this was 
communicated to the Royal Offices. 

No. 17 
(Translation.) 

Letter from the Intendant of Havana, dated 26th 
August, 1816, enclosing copies of agreement with the 
Captain General, relative to Royal Domain in Florida. 

Havana, 26th of August, 1816. 

I enclose to your Excellency, for information, 
proof, and compliance, by that sub-delegation, and of- 
ficers of the Royal Domain, where should appear in the 
corresponding form, a certified copy of the agreement 
which, on the 9th instant, I made with the most ex- 
cellent Lord Don Jose Cienfuegos, Captain General of 
this Island and the two Floridas, suspending the pro- 
ceeding commenced in the time of the most Excel- 
lent Lord, his predecessor and mine, on the question of 
which of the two authorities belongs the superintend- 
ency of the Royal Domain of said two Floridas, and de- 
termining that, until his Majesty shall otherwise re- 
solve, both possessions depend on this Intendancy of 
the Army, to which is annexed the same sub-dele- 
gated Superintendency General of the Royal Domain 
of this island, in all matters and incidents which may 
offer in this Department, as is specified in said agree- 
ment. And I charge your Excellency to be pleased to 
give me, by the first opportunity, competent advice of 
the receipt and consequent dispositions. 

May God preserve your Excellency many years. 

ALEXANDRO RAMIREZ. 
To his Excellency the Governor, 
Sub-delegate of the Royal Domain, 
St. Augustine, Florida 


(Translation.) 

Act of accord between the Captain General and In- 
tendant of Cuba, declaring their joint jurisdiction over 
the Department of Royal Domain in the Floridas. 

HAVANA, 9th August, 1816. 

In the City of Havana, the 9th of August, 1816, 
the most Excellent Lord the Governor and Captain 
General, Don Jose de Cienfuego Jovellanos, and his 
Lordship the Intendant, Don Alexandro Ramirez, hav- 
ing seen the proceedings respecting the competition 
between the Captain General and the Intendant of this 
Island, as to which of the authorities appertains the 
cognizance of the affairs of the Royal Domain of 
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the Floridas, and that, from the documents collected in 
said proceedings, it results, 1st. That, by the royal let- 
ters patent of the 17th of August, 1772, it is ordered 
“That the Province of Louisiana and the City of New 
Orleans depend on the Captaincy General and the De- 
partment of the Royal Domain of the Havana, after 
the same manner as the Government of Cuba.” The 
2d. That, by a royal order of the 26th of January, 
1782, directed to his Excellency Don Bernardo de 
Galves, who was at that time Captain General of the 
Floridas, it was provided that as Superintendent of 
the Royal Domain of said Provinces, he should com- 
municate certain offices to the Intendant of Louisiana. 
The 3d. That this Department has not been uniformly 
governed, and since the intendancy had been estab- 
lished at Pensacola, the Intendant pro tem considered 
himself independent of every authority of this island, 
and that he ought to exercise the functions of super- 


intendant, respecting which, the Regency of the king- 


dom commanded information to be given to this In- 
tendancy of the Army, by an order of the 19th of 
January, 1813, in which is expressed, That, it not being 
found inconvenient that Florida depends on this Cap- 
taincy General in every thing respecting security and 
defence, neither would it be so that it should be sub- 
ject in every thing else to the Intendancy of the Army 
and Superior Council of the Domain of this City.” The 
4th. That, by another order of the same Regency of 
the kingdom, on the 27th November, 1812, it was 
provided that this Captaincy General and Intendancy of 
the Army should proceed in concert in the affairs of 
the Floridas, and proposing what they believed con- 
venient for the administration, collection, and _ dis- 
tribution, of the public domain in said provinces. The 
5th. That, finally, this Intendancy was empowered for 
the commission of inquiry, which it conferred on Don 
Antonio Cabanas, suspending the said Intendant pro 
tem. Don Juan Ventura Morales, from which have re- 
sulted various incidences and different royal orders, all 
directed to the same Intendancy of the Army, that 
it may cause said affairs to be brought to a conclusion, 
and give an account of the results. The present chiefs, 
considering that his Majesty not having made any ex- 
press resolution respecting the exercise of the Super- 
intendancy of the Royal Domain in said provinces, 
causes confusion in this Department, which occasions 
serious injury to the royal service; that is it is of im- 
portance that the jurisdiction of these affairs should 
have a common center, and which should be the In- 
tendancy of the Army, as well from analogy as be- 
cause the said commission of inquiry, and its incidences 
are rooted in it, and by the virtual tenor of said royal 
orders; and that it is also of importance to reunite 
the cognizance of the economical department of said 
provinces, to inquire into their income and expendi- 
ture, and to make proper regulations on those points, 


granting that they depend on these royal coffers for 
their principal disbursements, which are the expenses 
of the garrison. Having minutely examined every thing 
referred to, and assuming no personal powers but what 
may be derived from the sovereign pleasure of his 
Majesty, and what they deem promptly requisite for 
his better service, to remove doubts and embarrass- 
ments, and to give course to the various proceedings 
detained by this question of jurisdiction, do agree. 


1st. That the point of doubt, or competition, raised 
in the time of the most Excellent Lord Don Juan Ruiz 
de Apodaca, respecting the exercise of the Superin- 
tendency of the Royal Domain in said provinces, re- 
mains reserved for the determination of his Majesty. 


2d. That, in the meanwhile, both the ministers of 
these royal coffers, as well as their Excellencies, the 
Governor, and Military and Political Commandant of 
St. Augustine and Pensacola, shall communicate di- 
rectly with the Intendancy of the Army of this island, 
(it being taken for granted, that, for the present, 
they depend upon it for all kind of aids,) in such af- 
fairs as may offer relative to the royal domain and its 
incidencies, without preventing that the said com- 
mandants should also communicate with this Captaincy 
General in the cases and things of the service, apper- 


taining to its powers, and which may require its cog- 
nizance. 


3. That, to the Intendancy of the Army of this 
island, shall belong the determination and decision of 
all the affairs of the royal domain, or annexed or 
incidental thereto in said provinces, conformably to the 
ordinance of the Intendants of New Spain, and pos- 
terior royal orders, and, consequently, their Excellen- 
cies, the Governor and Commandant of St. Augustine 
and Pensacola, as Sub-delegates, shall observe towards 
the said Intendancy the respective subordination which 
the said ordinance provides. All which shall be taken 
notice of, and observed, until the sovereign determin- 
ation on the first point of this joint resolution, and that 
the Captain General and Intendant of the Army shall, 
between them, treat of those matters which may offer, 
and require their reciprocal and united concurrence, 
with the harmony and concord which the good of the 
service exacts, and giving an account to his Majesty, 
with certified copies of the documents they have had 
before them. With which this act was concluded, and 
they signed it. 


JOSE CIENFUEGOS, 
ALEXANDRO RAMIREZ, 
JUAN ANTONIO LOPEZ, 


Secretary. 
This is a copy: 


JUAN ANTONIO LOPEZ. 
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No. 18. 
LOUISIANA.—EXTRACT FROM THE 
GRANT TO CROZAT. 

Louis, by the grace of God King of France and Na- 
varre, to all who shall see these present letters. 
greeting: 

The care we have always had to procure the 
welfare and advantage of our subjects, having induc- 
ed us, notwithstanding the almost continual wars which 
we have been obliged to support, from the beginning 
of our reign, to seek for all possible opportunity of 
enlarging and extending the trade of our American 
Colonies, we did, in the year sixteen hundred and 
eighty-three, give our orders to undertake a discovery 
of the countries and lands which are situated in the 
northern part of America, between New France and 
New Mexico, and the Sieur de la Sale, to whom was 
committed that enterprize, having had success enough 
to confirm a belief that communication might be set- 
tled from New France to the Gulf of Mexico, by means 
of large rivers; this obliged us, immediately after the 
peace of Ryswick, to give orders for the establishing of 
a colony there, and maintaining a garrison, which 
has kept and preserved the possession we had taken, 
in the very year 1683, of the lands, coasts, and islands, 
which are situated in the Gulf of Mexico, between Caro- 
lina on the east, and Old and New Mexico on the 
West. But a new war having broken out in Europe 
shortly after, there was no possibility, till now, of 
reaping from that new colony the advantages that 
might have been expected from thence, because the pri- 
vate men who were concerned in the sea trade, were all 
under engagements with other colonies, which they 
have been obliged to follow; And whereas, upon the in- 
formation we have received, concerning the disposition 
and situation of the said countries known at present by 
the name of the Province of Louisiana, we are of opin- 
ion that there may be established therein a considerable 
commerce, so much the more advantageous to our 
kingdom, in that there has been hitherto a necessity 
of fetching from foreigners the greatest part of the 
commodities which may be brought from thence; and 
because, in exchange thereof, we need carry thither 
nothing but commodities of the growth and manufac- 
ture of our own kingdom, We have resolved to grant 
the commerce of the country of Louisiana to the Sieur 
Anthony Crozat, our Counsellor, Secretary of the 
Household, Crown, and Revenue, to whom we entrust 
the execution of this project. We are the more read- 
ily inclined hereunto, because his zeal, and the sing- 
ular knowledge he has acquired in maritime commerce, 
encourage us to hope for as good success as he has 
hitherto had, in the divers and sundry enterprises he 
has gone upon, and which have procured to our king- 
dom great quantities of gold and silver, in such con- 
junctures as have rendered them very welcome to us. 
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For these reasons, being desirous to show our 
favor to him, and to regulate the conditions upon 
which we mean to grant him the said commerce, after 
having deliberated this affair in our council, of our cer- 
tain knowledge, full power, and royal authority, We, 
by these presents, signed by our hand, have appointed, 
and do appoint, the said Sieur Crozat, solely to carry 
on a trade in all the lands possessed by us, and bounded 
by New Mexico, and by the lands of the English of 
Carolina, all the establishments, ports, havens, rivers, 
and principally the port and haven of the Isle Dau- 
phine, heretofore called Massacre; the river of St. 
Louis, heretofore called Mississippi, from the edge of 
the sea as far as the Illinois, together with the river 
St. Philip, heretofore called the Missourys, and of St. 
Jerome, heretofore called Ouabache, with all the coun- 
tries, territories, lakes within land, and the rivers 
which fall directly or indirectly into that part of the 
river of St. Louis. 

THE ARTICLES 

1. Our pleasure is, that all the aforesaid lands, 
countries, streams, rivers, and islands, be, and remain 
comprised under the name of the Government of 
Louisiana, which shall be dependant upon the General 
Government of New France, to which it is subordinate; 
and further, that all the lands which we possess, from 
the Illinois, be united, so far as occasion requires, to 
the General Government of New France, and become 
part thereof; reserving, however, to ourselves, the lib- 
erty of enlarging, as we shall think fit, the extent of 
the government of the said country of Louisiana. 

3. We permit him to search for, open, and dig, 
all sorts of mines, veins, and minerals, throughout the 
whole extent of the said country of Louisiana, and to 
transport the profits thereof into any port of France, 
during the said fifteen years; and we grant, in per- 
petuity, to him, his heirs, and others, claiming under 
him or them, the property of, in, and to, the mines, 
veins, and minerals, which he shall bring to bear, pay- 
ing us, in lieu of all claim, the fifth part of the gold 
and silver which the said Sieur Crozat shall cause to 
be transported to France, at his own charges, into what 
port he pleases, of which fifth he will run the risk of 
the sea and of war, and the tenth part of what effects 
he shall draw from the other mines, veins, and min- 
erals; which tenth he shall transfer and convey to our 
magazines in the said country of Louisiana. 

We, likewise, permit him to search for precious 
stones and pearls, paying us the fifth part, in the same 
manner as is mentioned for the gold and silver. 

We will that the said Sieur Crozat, his heirs, or 
those claiming under him or them the perpetual right, 
shall forfeit the propriety of said mines, veins, and 
minerals, if they discontinue the work during three 
years; and that, in such case, the said mines, veins, 
and minerals, shall be fully reunited to our domain, by 
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virtue of the present article, without the formality of 
any process of law, but only an ordinance of reunion, 
from the sub-delegate of the Intendant of New France, 
who shall be in the said country; nor do we mean that 
the said penalty of forfeiture, in default of working 
for three years, be reputed a comminatory penalty. 

7. Our edicts, ordinances and customs, and the 
usages of the mayoralty and shrievalty of Paris shall 
be observed for laws and customs in the said country 
of Louisiana. 

Given at Fontainbleau, the fourteenth day of 
September, in the year of Grace, 1712, and of our reign 
the seventieth. 

By the King: LOUIS. 
Philipeaux, &c. 

Registered at Paris, in the Parliament, the four and 

twentieth of September, 1712. 

The articles omitted relate to commercial or tem- 
porary regulations. Crozat surrendered his grant to 
the Crown in 1717, in which year Louisiana was grant- 
ed to the ““Western Company,” with the same extent as 
it had been granted to Crozat. The Western Company 
surrendered their grant to the Crown in 1730 ’40.) 


No. 20. 
(Translation.) 
Royal Order, (Despacho.) 

Don Carlos, by the grace of God, King of Castile, 
Leon, Aragon, of the Sicilies, of Jerusalem, Navarre, 
Grenado, Toledo, Valencia, Gallicia, Malorca, Minorca, 
Seville, Sardinia, Cordova, Corsica, Murcia, Jaen, of the 
Algarves, Algesiras, Gibraltar, of the Canary Islands, 
of the East and West Indies, of the Islands and Conti- 
nent of the Ocean, Archduke of Austria, Duke of Bur- 
gundy, of Brabant and Milan, Count of Apsburg, 
Flanders, Tyrol, and Barcelona, Lord of Biscay and 
Molina, &c. 

Whereas I have judged it proper to retrocede to 
the French Republic the colony and province of Louis- 
iana. I command you, as soon as these presents are 
exhibited to you by General Victor, or any other officer 
duly authorized by said Republic, to receive the same. 
to put him in possession of the colony of Louisiana and 
its dependencies, together with the city and island of 
New Orleans, with the same limits it has at present, 
which it had whilst it belonged to France, and at the 
time she ceded it to my royal crown, and such as it 
ought to be found after the treaties successively con- 
cluded between my States and those of other Powers, 
and that she may cause it to be administered and gov- 
erned by her own officers and governors, as her own 
possession, without any exception whatever. I com- 
mand you, that, as soon as the troops of the French 
Republic shall have taken possession of said colony, 
you cause to be withdrawn from it all the officers, sol- 
diers, and functionaries, who garrison or serve therein, 


and send them to Spain, or to other parts of my pos- 
sessions in America; excepting such as shall prefer re- 
maining in the service of France, whom you shall by 
no means prevent from doing so. I command further, 
that, after the evacuation of said posts and city of New 
Orleans, you cause to be collected all the papers and 
documents relating to the Royal Treasury and to the 
administration of the colony of Louisiana, in order to 
bring them to Spain for the purpose of settling the 
accounts; delivering, nevertheless, to the Governor or 
other French officer commissioned to take possession, 
all those which may relate to the limits and bound- 
aries of said territory, as also those which relate to the 
savages, (Indians) and other places, taking due re- 
ceipts for the whole, for your own discharge; and to 
give to the said Governor all the information which 
may be proper to enable him to govern said colony in 
a manner satisfactory to said Republic. And with a 
view that such cession be made to the satisfaction of 
both Powers, you will make out an inventory, by dupli- 
cate, signed by yourself, and by the Commissioner of 
said Republic, respectively, of all the artillery, arms, 
ammunition, effects, magazines, hospitals, naval con- 
structions, &c., which belong to me within said colony; 
and you will proceed, jointly with said Commissioner, 
to make an estimate and true appraisement of all the 
effects, (to me) belonging, in the different parts of 
the colony, in order that their value may be reimbursed 
by the French Government, upon the footing of said 
appraisement. Meanwhile we hope, that, for the tran- 
quility of the inhabitants of said colony; and we prom- 
ise ourselves, from the sincere amity and close alliance, 
which unite us to the Government of the Republic, that 
said Government will issue orders to the Governor and 
other officers employed in its service, in the said col- 
ony and city of New Orleans, that the ecclesiastics and 
religious houses employed in the service of the parishes 
and missions, may continue in the exercise of their 
functions and in the enjoyment of the privileges, pre- 
rogatives, and exemptions, granted to them by the 
charters of their establishments. That the ordinary 
judges, together with the established tribunals, con- 
tinue to administer justice according to the laws and 
customs in force in the colony. That the inhabitants 
may continue and be protected in the peaceful posses- 
sion of their property. That all grants or property of 
whatever denomination made by my Governors, may 
be confirmed, although not confirmed by myself. I 
hope further, that the Government of the Republic, 
will give to its new subjects the same proofs of protec- 
tion and affection which they have experienced under 
my dominion. 

Given at Barcelona, the fifteenth October, one 
thousand eight hundred and two. I, The King. 
Don Pedro Cevallos. 


Barcelona, 16th October, 1802. 
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I transmit it to you, by order of His Majesty, in order 
that, being informed of the same, you may, on your 
part, contribute to its fulfilment. God preserve you 
many years. 

Miguel Cayetana Soler. 
To the Intendant of Louisiana. 

A true copy of the royal despatch, inserted in the 
royal order the original of which exists in the Secre- 
tary’s office under my charge; all which I certify, in 
compliance with the decree of the Commandant Sub- 
Delegate ad interim of this province. 

Francisco Gutierrez de Arroyo. 
Pensacola, 15th Nov. 1816. 

Don Francisos Maximiliano de Sn. Maxent, Briga- 
dier in the royal armies, Colonel of the Regiment of 
Infantry of Louisiana ,and Commandant, ad interim. 
of the province of West Florida, &c. 

I certify that Don Francisco Gutierrez De Arroyo 
is, as he styles himself, Secretary of the Intendancy of 
this Province; that the signature annexed to the fore- 
going document is in his handwriting, and the same 
which he is accustomed to use in all his writings, both 
judicial and extra judicial, to which faith and confi- 
dence is, and ought to be given, as well in as out of 
Court. 

In testimony whereof, I give these presents, at 
Pensacola. Signed with my hand, and sealed with the 
seal of my arms, and countersigned by the under- 
signed Secretary of this Government, the fifteenth of 
November, one thousand eight hundred and sixteen. 
(L. s.) FRANco MAXIMo De SN. MAXENT. 

Carlos Reggio 


No. 21. 
(Translation.) 

Don Manuel Salcedo, Brigadier in the Royal 
Armies, Military and Political Governor of the Pro- 
vinces of Louisiana and West Florida, Inspector of the 
veteran Troops and Militia of the same, Royal Vice 
Patron, Substitute Judge of the General Superintend- 
ence of Postoffices, &c., and Don Sebastian Calvo de la 
Puerta y O’Farrell, Marquis of Casa Calvo, Knight of 
the Order of Santiago, Brigadier in the Royal Armies, 
and Colonel of the Infantry Regiment stationed in Ha- 
vana, Commissioners on the part of His Majesty, for 
delivering this Province to the French Republic: 

We make known to all the vassals of the King our 
Master, of all classes and conditions whatsoever, that 
His Majesty has resolved to make a retrocession of the 
Province of Louisiana, for the mutual satisfaction of 
both Powers; and continuing to give the same proofs 
of protection and affection which the inhabitants of 
this province have always received, he has thought fit 
to settle, among other things, certain points, which we 
deem it our duty publicy to make known for the par- 
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ticular government and disposition of all whom it may 
concern. 

1. His Majesty, in consideration of the obliga- 
tions imposed by the Treaties, and wishing to avoid the 
differences which might arise, has been pleased to re- 
solve, that the delivery of the colony and island of New 
Orleans, which is to be made to Major General Victor, 
or other officer lawfully authorized by the Govern- 
ment of the French Republic, shall be made in the same 
manner that it was ceded by France to His Majesty, by 
virtue of which the limits of both shores of the River 
St. Louis or Mississippi, shall remain as irrevocably 
fixed by the seventh Article of the Definitive Treaty of 
Peace concluded at Paris on the 10th of February, 
1763, and consequently the settlements from the river 
Manchack, or Iberville, to the line which divides the 
American territory from the dominion of the King, 
shall remain in the possession of Spain, and annexed to 
West Florida. 

2. All persons, employed in any capacity what- 
ever, who may wish to continue under the domination 
of the King, shall repair to the city of Havana, or to 
other parts of His Majesty’s possessions, unless they 
prefer remaining in the service of France, which they 
are fully at liberty to do; but if any reasonable motive 
should, for the present, prevent the former from ful- 
filling this provision, they shall, in proper time, make 
it known to their chiefs, respectively, in order that the 
needful may be done. 

3. The generous piety of the King will not fail to 
continue the pensions granted to the widows, and to 
persons retired from the service; and, in due time, they 
will be made acquainted with the manner in which this 
shall be carried into effect. 

4. His Majesty, in expressing the hopes which 
he entertains for the welfare and tranquility of the 
inhabitants of the Colony, promises to himself, from 
the sincere friendship and close alliance which unite 
the Spanish Government and that of the Republic, that 
the latter will give orders to the Governor and other 
officers in its service, within the said Colony and city 
of New Orleans, in order that the ecclesiastics and re- 
ligious houses in the service of the parishes and the 
missions may continue in the exercise of their func- 
tions, and in the enjoyment of the privileges, preroga- 
tives, and exemptions, which are granted to them by 
the charters of their establishments: that the ordinary 
judges may likewise continue, together with the estab- 
lished tribunals to administer justice, according to the 
laws and customs in force in the Colony: that the in- 
habitants shall be maintained and. protected in the 
peaceful possession of their property; that all grants 
and property, of whatever description, derived from 
the Governors of these Provinces, shall be confirmed 
to them, although not confirmed by His Majesty: hop- 
ing, further, that the Government of the Republic will 
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give to its new subjects the same proofs of protection 
and affection which they have received while under 
the domination of His Majesty. 

5. In order that all persons interested may take 
such steps as they shall judge most convenient to their 
interests, we further make known, that, in all cases of 
doubt, they may apply to either of us for whatever 
shall be wanted, in conformity with the royal orders 
and instructions given to us. 

And in order that this may be known by all, we 
have ordered these presents to be published with the 
accustomed solemnity and forms, to the sound of 
drums, and affixed in ordinary places. 

Given at New Orleans, the 18th of May, 1803. 

Manuel De Salcedo, 
Marquis de Casa Calvo. 
By command of their lordships: 
Carlos Ximenes, Clerk of War 
True copy. 
Andres Lopez Armesto. 


No. 22. 
(Translation.) 
Act of Delivery of the Province of Louisiana by Spain 
to France. 

The undersigned, Citizen Pierre Clement Laussat, 
Colonial Prefect, Commissioner on the part of the 
French Republic, to receive possession, in the name of 
the French Republic, of the Colony or Province of 
Louisiana, from the hands of the officers and other 
agents of His Catholic Majesty, agreeably to the full 
powers which he has received, in the name of the 
French people, from Citizen Bonaparte, First Consul, 
under date of the 17th Prairial, Year 11, (6th June, 
1803) countersigned by Hugues Maret, Secretary of 
State, and by His Excellency Decres, Minister of 
Marine and of the Colonies, and recently delivered, in 
person, to the Commissioners of His said Catholic Ma- 
jesty, together with the Royal Order, dated from Bar- 
celona, 15th October, 1802: 

And the said Commissioners of His Catholic 
Majesty, Don Manuel de Salcedo, Brigadier in the 
King’s Armies, Military and Political Governor of the 
Provinces of Louisiana and West Florida, Inspector of 
the Veteran troops and militia of said Provinces, Royal 
Vice Patron, Subdelegate Judge of the Superintendence 
of the Post office Department, &c., and Colonel of the 
Infantry Regiment of the Havana, appointed Commis- 
sioners of His Catholic Majesty for the delivery of this 
Province to the French Republic, according to the 
Royal Order of the 18th February, 1803: 

Certify by these presents, that, on this eighth day 
of Frimaire, in the twelfth year of the French Repub- 
lic, and thirtieth November, eighteen hundred and 
three, having assembled in the Halls of the Hotel of 
the city of New Orleans, accompanied, on either part, 


by the chiefs and officers of the Armies of land and 
sea, the Secular and Ecclesiastical Cabildo, the Admin- 
istration of Finances of the King of Spain, the Civil 
administration, and by other distinguished persons of 
their respective nations, said Citizen Laussat delivered 
to the said Commissioners of His Catholic Majesty the 
above mentioned full powers from Citizen Bonaparte, 
First Consul of the French Republic; and, immediately 
after, the said Don Manuel de Salcedo and the Marquis 
of Casa Calvo declared that, by virtue of and in con- 
formity to the terms of the Order of the King of Spain, 
dated from Barcelona the 15th October, 1802, and 
countersigned by Don Pedro Cevallos, First Secretary 
and Counsellor of State, they, from that moment, did 
put the said French Commissioner, Citizen Laussat, in 
possession of the Colony of Louisiana and its depend- 
encies, as also of the city and island of New Orleans, 
with the same extent which they have on this day, and 
which they had while in the hands of France, when 
she ceded the same to the Royal Crown of Spain, and 
such as they ought to have been since the treaties suc- 
cessively concluded between the States of His Catholic 
Majesty and those of other Powers, in order that the 
same may henceforth belong to the French Republic, 
and be governed and administered by its officers or 
governors, in such a manner as will best suit its inter- 
ests; and they have, accordingly, solemnly delivered to 
him the keys of this place, declaring that they absolve 
from the oath of fidelity to His said Majesty all such 
inhabitants as may choose to continue in the service or 
dependence of the French Republic. 

And to the end that the same may forever here- 
after appear by this solemn act, the undersigned have 
signed these presents in the French and Spanish lang- 
uages, have hereto affixed their seals, and caused the 
same to be countersigned by the Secretaries of the re- 
spective Commissions, the day, month, and year, above 
written. LAUSSAT. 


By the Colonial Prefect, and Commissioner on the 
part of the French Government: 


DAUGEROT, Secretary to the Commission. 
MANUEL DE SALCEDO, 
EL MARQUEZ DE CASA CALVO, 
ANDRES LOPEZ ARMISTO, 

So. del Gobo. y de la Common. 


Below is written: 


Deposited in the Archives of the City Hall of this 
Commune, New Orleans, the 6 Nivose, Year 12, of the 
French Republic, and 28th December, A. D. 1803. 

LAUSSAT. 

By the Colonial Prefect and Commissioner on the 
part of the French Government: 

DAUGEROT, Secretary of the Commission. 
I hereby certify, &c. 
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No. 28. 

TREATY BETWEEN THE UNITED STATES OF 
AMERICA AND THE FRENCH REPUBLIC. 
The President of the United States of America 

and the First Consul of the French Republic, in the 

name of the French People, desiring to remove all 
source of misunderstanding relative to objects of dis- 
cussion mentioned in the second and fifth articles of 
the Convention of the eighth Vindemiaire, an 9, (30th 

September, 1800,) relative to the rights claimed by the 

United States, in virtue of the treaty concluded at 

Madrid, the 27th October, 1795, between His Catholic 

Majesty and the said United States, and willing to 

strengthen the union and friendship which, at the time 

of the said Convention, was happily re-established be- 
tween the two nations, have respectively named their 

Plenipotentiaries, to wit: the President of the United 

States of America, by and with the advice and consent 

of the Senate of the said States, Robert R. Livingston, 

Minister Plenipotentiary of the United States, and 

James Monroe, Minister Plenipotentiary and Envoy 

Extraordinary of the said States, near the Govern- 

ment of the French Republic; and the First Consul, in 

the name of the French People, the French citizen 

Barbe Marbois, Minister of the Public Treasury, who, 

after having respectively exchanged their full powers, 

have agreed to the following articles: 

Art. 1. Whereas, by the article the third of the 
treaty concluded at St. Ildefonso, the 9th Vindemiaire, 
an 9, (1st October, 1800,) between the First Consul 
of the French Republic and His Catholic Majesty, it 
was agreed as follows: “His Catholic Majesty promises 
and engages on his part, to retroced to the French Re- 
public, six months after the full and entire execution 
of the conditions and stipulations herein relative to 
his Royal Highness the Duke of Parma, the colony or 
province of Louisiana, with the same extent that it 

now has in the hands of Spain, and that it had when 

_ France possessed it; and such as it should be after the 

treaties subsequently entered into between Spain and 

other States.” Arfd whereas, in pursuance of the 
treaty, and particularly of the third article, the 

French Republic has an incontestable title to the do- 

main and to the possession of the said territory: The 

First Consul of the French Republic, desiring to give 

to the United States a strong proof of his friendship, 

doth hereby cede to the said United States, in the 
name of the French Republic, in virtue of the above 
mentioned treaty concluded with His Catholic Majesty. 

Art. 2. In the cession made by the preceding 
article are included the adjacent islands belonging to 
Louisiana, all public lots and squares, vacant lots, and 
all public buildings, fortifications, barracks, and other 
edifices, which are not private property. The archives, 
papers, and documents, relative to the domain and 
sovereignty of Louisiana and its dependencies, will be 
left in the possession of the Commissaries of the 


United States, and copies will be afterwards given in 
due form to the Magistrates and municipal officers, of 
such of the said papers and documents as may be 
necessary to them. 

Art. 8. The inhabitants of the ceded territory 
shall be incorporated in the Union of the United States, 
and admitted, as soon as possible, according to the 
principles of the Federal Constitution, to the enjoy- 
ment of all the rights, advantages, and immunities, of 
citizens of the United States; and, in the mean time, 
they shall be maintained and protected in the free en- 
joyment of their liberty, property, and the religion 
which they profess. 

Art. 4. There shall be sent by the Government 
of France a commissary to Louisiana, to the end that 
he do every act necessary, as well to receive from the 
officers of His Catholic Majesty the said Country and 
its dependencies, in the name of the French Republic, 
it has not already been done, as to transmit it in the 
name of the French Republic to the Comissary or 
Agent of the United States. 

Art. 5. Immediately after the ratification of the 
present treaty by the President of the United 
States, and in case that of the First Consul shall have 
been previously obtained, the Commissary of the 
French Republic shall remit all the military posts of 
New Orleans, and other parts of the ceded territory, to 
the commissary or commissaries named by the Presi- 
dent to take possession; the troops, whether of France 
or Spain, who may be there, shall cease to occupy any 
military post from the time of taking possession, and 
shall be embarked as soon as possible, in the course of 
three months after the ratification of this treaty. 

Art. 6. The United States promise to execute 
such treaties and articles as may have been agreed 
upon between Spain and the fribes and nations of In- 
dians, until, by mutual consent of the United States 
and the said tribes or nations, other suitable articles 
shall have been agreed upon. 

Art. 7. As it is reciprocally advantageous to the 
commerce of France and the United States to encourage 
the communication of both nations for a limited time, 
in the country ceded by the present treaty, until gen- 
eral arrangements relative to the commerce of both 
nations may be agreed on, it has been agreed between 
the contracting parties, that the French ships coming 
directly from France or any of her colonies, loaded only 
with the produce or manufactures of France or her 
said colonies, and the ships of Spain coming directly 
from Spain or any of her colonies, loaded only with the 
produce or manufactures of Spain or her colonies, shall 
be admitted, during the space of twelve years, in the 
ports of New Orleans, and in all the other legal ports 
of entry within the ceded territory, in the same man- 
ner as the ships of the United States coming directly 
from France or Spain or any of their colonies, without 
being subject to any other or greater duty on merchan- 
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dise, or other or greater tonnage than those paid by 
the citizens of the United States. 

During the space of time above mentioned, no oth- 
er nation shall have a right to the same privileges in 
the ports of the ceded territory; the twelve years shall 
commence three months after the exchange of the rati- 
fications, if it shall take place in France, or three 
months after it shall have been notified at Paris to 
the French Government, if it shall take place in the 
United States: it is, however, well understood, that 
the object of the above article is to favor the manufac- 
tures, commerce, freight, and navigation of France 
and of Spain, so far as relates to the importations that 
the French and Spanish shall make into the said ports 
of the United States, without, in any sort, affecting 
the regulations that the United States may make con- 
cerning the exportation of the produce and merchan- 
dise, of the United States, or any right they may have 
to make such regulations. 

Art. 8. In future, and forever, after the expira- 
tion of the twelve years, the ships of France shall be 
treated upon the footing of the most favored nations 
in the ports above mentioned. 

Art. 9. The particular Convention signed this 
day by the respective Ministers, having for its object 
to provide for the payment of debts due to the citizens 
of the United States by the French Republic prior to 
the 30th September, 1800, (8th Vindemiaire, 9,) is ap- 
proved, and to have its execution in the same manner 
as if it had been inserted in the present treaty, and it 
shall be ratified in the same form and in the same 
time, so that the one shall not be ratified distinct from 
the other. 

Another particular Convention, signed at the same 
date as the present treaty, relative to a definitive rule 
between the contracting parties, is in the like manner 
approved, and will be ratified in the same form and in 
the same time, and jointly. 

Art. 10. The present treaty shall be ratified in 
good and due form, and the ratifications shall be ex- 
changed in the space of six months after the date of 
the signature by the Ministers Plenipotentiary, or 
sooner if possible. 

In faith whereof, the respective Plenipotentiaries 
have signed these articles in the French and English 
languages, declaring, nevertheless, that the present 
treaty was originally agreed to in the French 
language: and have thereunto put their seals. 

Done at Paris, the tenth day of Floreal, in the eleventh 
year of the French Republic and the 30th April, 1803. 
Ratified 21st October, 1803. 


Le Premier Consul de la Republique Francaise, au 
nom du Peuple Francais, at le President des Etats Unis 
d’Amerique, desirant prevenir tout sujet de mesintel- 
ligence relativement aux objets de discussion men- 
tionnes dans les articles 2 et 5 de la Convention du 8 


Vindemiaire, an 9, (30 Septembre, 1800,) et relative- 
ment aux droits reclames par les Etats Unis, en vertu 
du traite conclu a Madrid le 17 Octobre, 1793, entre 
S. M. Catholique et les dits Etats Unis, et voulant for- 
tifier de plus en plus les rapports d’union et d’amitie 
qui, a l’epoque de la dite Convention ont ete heureuse- 
ment retablis entre les deux etats, ont respectivement 
nomme pour Plenipotentiaires, savoir: le Premier Con- 
sul, au nom du Peuple Francais, le citoyen Francais, 
Barbe Marbois, Ministre du Tresor Public; et le Presi- 
dent des‘Etats Unis d’Amerique, par et avec l’avis et 
le consentement du Senat des dits Etats, Robert R. 
Livingston, Ministre Plenipotentiaire des Etats Unis, 
et James Monroe, Ministre Plenipotentiaire et Envoye 
Extraordinaire des dits Etats, aupres du Governement 
de la Republique Francaise: Lesquels apres avoir fait 
l’echange de leurs pleins-pouvoirs sont convenus des 
articles suivants: 


Art. 1. Attendue que par |’article 3 du traite con- 
clu a St. Ildephonse le 9 Vindemiaire, an 9, (14 Oc- 
tobre, 1800,) entre le Premier Consul de la Republique 
Francaise et sa Majeste Catholique, il a ete convenu ce 
qui suit: “Sa Majeste Catholique promet et s’engage 
de son cote, a retroceder a la Republique Francaise, six 
mois apres |’execution pleine et entiere des conditions 
et stipulations ci-dessus, relatives a son Altesse Royale 
le Duc de Parme, la colonie ou province de la Louisiane, 
avec la meme etendue qu’elle a actuellement entre les 
mains de l|’Espagne, et qu’elle avait lorsque la France la 
possedait, et telle qu’elle doit etre d’apres les traites 
passes subsequemment entre l’Espagne et d’autres 
etats.” 

Et comme par suite du dit traite, et specialement 
du dit article 3, la Republique Francaise a un titre in- 
contestable du dit territoire, le Premier Consul de la 
Republique desirant de donner un temoignage remar- 
quable de son amitie aux dits Etats Unis, il leur fait, 
au nom de la Republique Francaise, cession, a toujours 
et en pleine souverainte, du dit territoire, avec tous ses 
droits et appurtenances, ainsi et de la maniere qu’ils 
ont ete acquis par la Republique Francaise, en vertu du 
traite susdit, conclu avec sa Majeste Catholique. 

Art. 2. Dans la cession faite par l’article pre- 
cedent, sont compris les isles adjacentes, dependantes 
de la Louisiane, les emplacements et places publiques, 
les terrains vacants, tous les batiments publics, forti- 
fications, cazernes, et autres edifices qui ne sont la pro- 
priete d’aucun individu. Les archives, papiers, et docu- 
ments, directement relatif au domaine et a la sou- 
verainte de la Louisiane et dependances, seront laisses 
en la possession des Commissaires de Etats Unis, et il 
sera, ensuite, remis des expedition en bonne forme aux 
magistrats locaux, de ceux des dits papiers et docu- 
ments qui leur seront necessaires. 

Art. 3. Les habitants des territoires cedes seront 
incorpores dans l’union des Etats Unis, et admis, 
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aussitot qu’il sera possible, d’apres les principes de la 
Constitution Federale, a la jouissance de tous les 
droits, avantages et immunites des citoyens des Etats 
Unis, et en attendant, ils seront maintenus et proteges 
dans la jouissance de leurs libertes, proprietes, et dans 
l’exercise des religions qu’ils professent. 


Treaty between the United States of America and 
Spain. 

Treaty of Friendship, Limits, and Navigation, be- 
tween the United States of America and the King of 
Spain. 

His Catholic Majesty and the United States of 
America, desiring to consolidate, on a permanent basis, 
the friendship and good correspondence which happily 
prevail between the two parties, have determined to 
establish, by a Convention, several points, the settle- 
ment where will be productive of general advantage 
and reciprocal utility to both nations. 


With this intention, His Catholic Majesty has ap- 
pointed the most Excellent Lord Don Manuel de 
Godoy, and Alvarez de Faria, Rios, Sanchez Zarzoza, 
Prince de la Paz, Duke de la Alcudia, Lord of the Soto 
de Roma, and of the State of Albala, Grandee of Spain 
of the first class; Perpetual Regidor of the city of San- 
tiago; Knight of the illustrious Order of the Golden 
Fleece, and Great Cross of the Royal and distinguished 
Spanish Order of Charles the 3d, Commander of Val- 
encia del Ventoso Rivera, and Acenchal in that of San- 
tiago; Knight and Great Cross of the Religious Order 
of St. John; Counselor of State; First Secretary of 
State and Despacho; Secretary to the Queen; Superin- 
tendent General of the Posts and Highways; Protector 
of the Royal Academy of the Noble Arts, and of the 
Royal Societies of Natural History, Botany, Chemis- 
try, and Astronomy; Gentleman of the King’s Cham- 
ber in employment; Captain General of his Armies; 
Inspector and Major of the Royal Corps of Body 
Guards, &c., &c., &c.; and the President of the United 
States, with the advice and consent of their Senate, 
has appointed Thomas Pinckney, a citizen of the United 
States, and their Envoy Extraordinary to His Catholic 
Majesty. And the said Plenipotentiaries have agreed 
upon and concluded the following articles: 

Art.1. There shall be a firm and inviolable peace 
and sincere friendship between His Catholic Majesty, 
his successors and subjects, and the United States, and 
their citizens, without exception of persons or places. 


Art. 2. To prevent all disputes on the subject of 
the boundaries which separate the territories of the 
two high contracting parties, it is hereby declared and 
agreed as follows, to wit: The Southern boundary of 
the United States, which divides their territory from 
the Spanish colonies of East and West Florida, shall 
be designated by a line beginning on the River Missis- 


sippi, at the northernmost part of the thirty-first de- 
gree of latitude north of the equator, which from 
thence shall be drawn due east to the middle of the 
river Apalachicola, or Catahouche; thence, along the 


middle thereof, to its junction with the Flint; thence,. 


strait to the head of St. Mary’s river, and thence, 
down the middle thereof, to the Atlantic Ocean. And 
it is agreed, that, if there should be any troops, gar- 
risons, or settlements of either party, in the territory 
of the other, according to the abovementioned boun- 
daries, they shall be withdrawn from the said terri- 
tory within the term of six months after the ratifica- 
tion of this treaty, or sooner if it be possible; and that 
they shall be permitted to take with them all the goods 
and effects which they possess. 

Art. 3. In order to carry the preceding article 
into effect, one Commissioner and one Surveyor shall 
be appointed by each of the contracting parties, who 
shall meet at the Natchez, on the left side of the river 
Mississippi, before the expiration of six months from 
the ratification of this Convention, and they shall pro- 
ceed to run and mark this boundary according to the 
stipulations of the said article. They shall make plats 
and keep journals of their proceedings, which shall be 
considered as part of this Convention, and shall have 
the same force as if they were inserted therein.* 
And, if, on any account it shall be found necessary 
that the said Commissioners and Surveyors should be 
accompanied by guards, they shall be furnished in 
equal proportions by the Commanding officer of His 
Majesty’s troops in the two Floridas, and the Com- 
manding officer of the troops of the United States in 
their Southwestern territory, who shall act by com- 
mon consent, and amicably, as well with respect to this 
point as to the furnishing of provisions and instru- 
ments, and making every other arrangement which 
may be necessary or useful for the execution of this 
article. 

Art. 4. It is likewise agreed that the Western 
boundary of the United States, which separates them 
from the Spanish colony of Louisiana, is in the middle 
of the channel or bed of the river Mississippi, from 
the Northern boundary of the said States to the com- 
pletion of the thirty-first degree of latitude north of 
the equator. And His Catholic Majesty has likewise 
agreed that the navigation of the said rivér, in its 
whole breadth, from its source to the ocean, shall be 
free only to his subjects and the citizens of the United 
States, unless he should extend this privilege to the 


*On the 24th May, 1796, in conformity with this 
stipulation, Andrew Ellicott was appointed Commis- 
sioner, and Thomas Freeman, Surveyor on the part of 
the United States, for the purpose of running the 
boundary line mentioned in the second article of the 
treaty. Mr. Ellicott published his journal at large in 
the year 1803. 
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subjects of other Powers by special Convention.* 

Art. 2. Para evitar toda disputa en punto a los 
limites que separan los territorios de las dos altas 
partes contratantes, se han convenido y declarado en 
el presente articulo lo siguiente, a saber: Que el limite 
meridional de los Estados Unidos, que separa su terri- 
torio de el las colonias Espanolas de la Florida Occi- 
dental y de la Florida Oriental, se demarcara por una 
linea que empieze en el rio Misisipi, en la parte mas 
septretrional del grado treinta y uno el norte del 
equador y que desde alli siga en derechura al este, 
hasta el medio del rio Apalichola o Catahouche; desde 
alli por la mitad de este rio hasta su union con el Flint; 
de alli en derechura hasta el nacimiento del rio Sta. 
Maria; y de alli baxando por el medio de este rio hasta 
el oceano Atlantico. Y se han convenido las dos po- 
tencias en que si hubiese tropa, guarniciones, 0 estable- 
cimientos de la una de las dos partes en el territorio de 
la otra, segun los limites que se acaban de mencionar. 
se retiraran de dicho territorio en el termino de seis 
meses despues de la ratificion de este tratado, o antes 
si fuese posible, y que se les permitira llever consigo 
todos los bienes y efectos que posean. 

Art. 3. Para la execucion del articulo antecedente 
se nonbraran por cada una de las dos altas partes con- 
tratantes un comisario y un geometra que se juntaran 
en Natchez en la orilla izquierda del Misisipi, antes de 
expirar el termino de sies meses despues de la ratifi- 
cion de la convencion presente; y procederan a la de- 
marcacion de estos limites conforme a lo estipulado en 
el articulo anterior. Levantaran planos, y formaran 
diarios de sus operaciones, que se reputaran como 
parte de este tratado, y tendran la misma fuerza que si 
estubieran insertas en al. Y si por qualquier motivo 
se cryese necessario que los dichos comisarious y 
geometras fuesan acompanados con guardias, se les 
daran en numero igual por el general que mande las 
tropas de S. M. en las Floridas y el comandante de las 
tropas de los Estados Unidos en su territorio del sud- 
oeste, que obraran de acuerdo y amistosamente, asi en 
este punto como en el de apronto de viveres e instru- 
mentos, y en tomar qualesquiera otras disposiciones 
necesarias para la execucion de este articulo. 

Art. 4. Se han convenido igualmente que el limite 
occidental del territorio de los Estados Unidos que los 
separa de la colonia Espanola de la Luisiana esta en 
medio del canal o madre del rio Misisipi desde el limite 
septentrional de dichos Estados hasta el complementio 
de los treinta y un grados de latitud al norte del equa- 
dor; y S. M. Catolica ha convenido igualmente en que 
la navegacion de dicho rio en toda su extension desde 
su origen hasta el oceano, se a libre solo a sus subditos 
y a los ciudadanos de los Estados Unidos a menos que 
por algun tratado particular haga extensiva esta li- 
bertad a subditos de otras potencias. 

Art. 5. The two high contracting parties shall, 


by all the means in their power, maintain peace and 
harmony among the several Indian nations who in- 
habit the country adjacent to the lines and rivers, 
which, by the preceding artices, form the boundaries 
of the two Floridas. And the better to obtain this ef- 
fect, both parties oblige themselves expressly to re- 
strain, by force, all hostilities on the part of the In- 
dian nations living within their boundary; so that 
Spain will not suffer her Indians to attack the citizens 
of the United States, nor the Indians inhabiting their 
territory; nor will the United States permit these last 
mentioned Indians to commence hostilities against the 
subjects of His Catholic Majesty or his Indians, in 
any manner whatever. 

And whereas several treaties of friendship exist 
between the two contracting parties and the said na- 
tions of Indians, it is hereby agreed, that in future no 
treaty of alliance or other whatever, (except treaties 
of peace,) shall be made by either party with the In- 
dians living within the boundary of the other, but both 
parties will endeavor to make the advantages of the 
Indian trade common and mutually beneficial to their 
respective subjects and citizens, observing, in all 
things, the most complete reciprocity, so that both par- 
ties may obtain the advantages arising from a good 
understanding with the said nations,, without being 
subject to the expense which they have hitherto occas- 
ioned. 

Art. 6. Each party shall endeavor, by all means 

*According to the definitive treaty of peace be- 
tween the United States and Great Britain, “the navi- 
gation of the river Mississippi, from its source to the 
ocean, shall forever remain free and open to the sub- 
jects of Great Britain and the citizens of the United 
States.” Whatsoever right His Catholic Majesty had 
to interdict the free navigation of the Mississippi to 
any nation, at the date of the treaty of San Lorenzo 
el Real, (the 27th of October, 1795,) that right was 
wholly transferred to the United States, in virtue of 
the cession of Louisiana from France, by the treaty of 
Paris, of the 30th April, 1803. And as the definitive 
treaty of peace with Great Britain was concluded pre- 
viously to the transfer to the United States of the 
right of Spain to the dominion of the river Mississippi, 
and, of course, prior to the United States’ possessing 
the Spanish right, it would seem that the stipulation 
contained in the 8th article of the definitive treaty 
with Great Britain, as quoted, could not have included 
any greater latitude of navigation on the Mississippi 
than that which the United States were authorized to 
grant on the 3d of September, 1783. The additional 
right of sovereignty which was acquired over the river 
by the cession of Louisiana, was paid for by the Ameri- 
can Government; and, therefore, any extension of it to 
a foreign Power could scarcely be expected without an 


equivalent. 
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in their power, to protect and defend all vessels and 
other effects belonging to the citizens or subjects of 
the other, which shall be within the extent of their 
jurisdiction by sea or by land, and shall use all their 
efforts to recover and cause to be restored to the right 
owners, their vessels and effects, which may have 
been taken from them within the extent of their said 
jurisdiction, whether they are at war or not with the 
Power whose subjects have taken possession of the 
said effects. 

Art. 7. And it is agreed, that the subjects or 
citizens of each of the contracting parties, their vessels 
or effects, shall not be liable to any embargo or deten- 
tion on the part of the other, for any military expedi- 
tion, or other public or private purpose whatever. And 
in all cases of seizure, detention, or arrest, for debts 
contracted or offences committed by any citizen or 
subject of the one party, within the jurisdiction of the 
other, the same shall be made and prosecuted by order 
and authority of law only, and according to the regular 
course of proceedings usual in such cases. The citi- 
zens and subjects of both parties shall be allowed to 
employ such advocates, solicitors, notaries, agents and 
factors, as they may judge proper, in all their affairs, 
and in all their trials at law, in which they may be con- 
cerned, before the tribunals of the other party; and 
such agents shall have free access to be present at the 
proceedings in such causes, and at the taking of all 


examinations and evidence which may be exhibited in 
the said trials. 


Art. 8. In case the subjects and inhabitants of 
either party, with their shipping, whether public and 
of war, or private and of merchants, be forced through 
stress of weather, pursuit or pirates or enemies, or any 
other urgent necessity, for seeking of shelter and har- 
bor, to retreat and enter in to any of the rivers, bays, 
roads or ports, belonging to the other party, they shall 
be received and treated with all humanity, and enjoy 
all favor, protection, and help, and they shall be per- 
mitted to refresh and provide themselves, at reason- 
able rates, with victuals and all things needful for the 
subsistence of their persons, or reparation of their 
ships, and prosecution of their voyage; and they shall 
no ways be hindered from returning out of the said 
ports or roads, but may remove and depart when and 
whither they please, without any let or hindrance. 

Art. 9. All ships and merchandise, of what na- 
ture soever, which shall be rescued out of the hands 
of any pirates or robbers, on the high seas, shall be 
brought into some port of either State, and shall be 
delivered to the custody of the officers of that port, in 
order to be taken care, and restored entire to the true 
proprietor, as soon as due and sufficient proof shall be 
made concerning the property thereof. 


Art. 10. When any vessel of either party shall be 
wrecked, foundered, or otherwise damaged, on the 


coasts or within the dominion of the other, their re- 
spective subjects or citizens shall receive, as well for 
themselves as for their vessels and effects, the same 
assistance which would be due to the inhabitants of the 
country where the damage happens, and shall pay the 
same charges and dues only as the said inhabitants 
would be subject to pay in a like case: and if the opera- 
tions of repair should require that the whole or any 
part of the cargo be unladen, they shall pay no duties, 
charges, or fees, on the part which they shall relade 
and carry away. 

Art. 11. The citizens and subjects of each party 
shall have power to dispose of their personal goods, 
within the jurisdiction of the other, by testament, do- 
nation, or otherwise, and their representatives being 
subjects or citizens of the other party, shall succeed to 
their said personal goods, whether by testament or ab 
intestato, and they may take possession thereof, either 
by themselves or others acting for them, and dispose 
of the same at their will, paying such dues only as the 
inhabitants of the country, wherein the said goods are, 
shall be subject to pay in like cases. 

And in case of the absence of the representative, 
such care shall be taken of the said goods as would be 
taken of the goods of a native in like case, until the 
lawful owner may take measures for receiving them. 
And if questions shall arise among several claimants to 
which of them the said goods belong, the same shall 
be decided finally by the law and Judges of the land 
wherein the said goods are. And where, on the death 
of any person holding real estate within the territories 
of the one party, such real estate would, by the laws of 
the land, descend on a citizen or subject of the other, 
were he not disqualified by being an alien, such subject 
shall be allowed a reasonable time to sell the same and 
to withdraw the proceeds without molestation, and ex- 
empt from all rights of detraction on the part of the 
Government of the respective States. 

Y si estubiesen ausentes los herederos se cuidara 
de los bienes que les hubiesen tocado, del mismo modo 
que se hubiero hecho en semejante ocasion con los 
bienes de los naturales del pais, hasta que el legitimo, 
proprietario haya aprobado las disposiciones para re- 
coger la herencia. Si se suscitasen disputas entre dif- 
erentes competidores que tengan derecho a la herencia, 
seran terminadas en ultima instancia segun las leyes, 
y por los jueces del pais en que vacase la herencia. Y 
si por la muerte de alguna persona que poseyese bienes 
raices llegasen a pasar segun las layes del pais a un 
subdito o ciudadano de la otra parte, y este por su cali- 
dad de extrangero fuese inhabil para poseerlos, obyen- 
dra un termino couveniente para venderlos y recoger su 
producto sin obstaculo, esento de todo derecho de reten- 
cion departe del gobierno de los Estados respectivos. 

Art. 12. The merchant ships of either of the par- 
ties. which shall be making into a port belonging to the 
enemy of the other party, and concerning whose voy- 
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age, and the species of goods on board her, there shall 
be just grounds of suspicion, shall be obliged to exhibit, 
as well upon the high seas, as in the ports and havens, 
not only her passports, but likewise certificates, ex- 
pressly showing that her goods are not of the number 
of those which have been prohibited as contraband. 

Art. 13. For the better promoting of commerce on 
both sides, it is agreed, that if a war shall break out 
between the said two nations, one year after the pro- 
clamation of war shall be allowed to the merchants, in 
the cities and towns where they shall live, for collect- 
ing and transporting their goods and merchandises: and 
if any thing be taken from them, or any injury be done 
them within that term, by either party, or the people or 
subjects of either. full satisfaction shall be made for 
the same by the Government. - 

Art. 14. No subject of his Catholic Majesty shall 
apply for, or take any commission or letters or marque, 
for arming any ship or ships to act as privateers against 
the said United States, or against the citizens, people, 
or inhabitants, of the said United States, or against the 
property of any of the inhabitants of any of them, from 
any Prince or State with which the said United States 
shall be at war. 

Nor shall any citizen, subject, or inhabitant of the 
said United States, apply for, or take, any commission 
or letters of marque, for arming any ship or ships to 
act as privateers against the subjects of his Catholic 
Majesty, or his property of any of them, from any 
Prince or State with which the said King shall be at 
war. And if any person of either nation shall take such 
commissions or letters of marque, he shall be punished 
as a pirate. 

Art. 15. It shall be lawful for all and singular the 
subjects of His Catholic Majesty, and the citizens, peo- 
ple, and inhabitants, of the said United States, to sail 
with their ships, with all manner of liberty and secur- 
ity, no distinction being made who are the proprietors 
of the merchandises laden thereon, from any port to 
the places of those who now are or hereafter shall be, 
at enmity with his Catholic Majesty or the United 
States. It shall be likewise lawful for the subjects and 
inhabitants aforesaid, to sail with the ships and merch- 
andises aforementioned, and to trade with the same lib- 
erty and security from the places, ports, and havens 
of those who are enemies of both or either party, with- 
out any opposition or disturbance whatsoever, not only 
directly from the places of the enemy aforementioned, 
to neutral places, but also from one place belonging to 
an enemy, to another place belonging to an enemy, 
whether they be under the jurisdiction of the same 
Prince, or under several; and it is hereby stipulated, 
that free ships shall also give freedom to goods, and 
that every thing shall be deemed free and exempt 
which shall be found on board the ships belonging to 
the subjects of either of the contracting parties, al- 
though the whole lading, or any part __ thereof, 


should appertain to the enemies of either; contraband 
goods being always excepted. It is also agreed, that 
the same liberty be extended to persons who are on 
board a free ship, so that although they be enemies 
to either party, they shall not be made prisoners, or 
taken out of that free ship, unless they are soldiers, and 
in actual service of the enemies. 

Art. 16. This liberty of navigation and com- 
merce shall extend to all kinds of merchandise, except- 
ing those which are distinguished by the name of con- 
traband; and under this name of contraband, or pro- 
hibited goods, shall be comprehended arms, great guns, 
bombs, with the fusees and other things belonging to 
them, cannon ball, gunpowder, match, pikes, swords, 
lances, spears, halberds, mortars, petards, grenards, 
saltpetre, musquets, musquet balls, bucklers, helmets, 
breastplates, coats of mail, and the like kinds of arms, 
proper for arming soldiers; musquet rests, belts, horses 
with their furniture, and all other warlike instruments 
whatever. These merchandises which follow, shall not 
be reckoned among contraband or prohibited goods; 
that is to say: all sorts of cloths, and all other manu- 
factures woven of any wool, flax, silk, cotton, or any 
other materials whatever; all kinds of wearing apparel, 
together with all species whereof they are used to be 
made; gold and silver, as well as coined and uncoined; 
tin, iron, latten, copper, brass, coals; as, also, wheat, 
barley, and oats, and any other kind of corn and pulse; 
tobacco, and likewise all manner of spices, salted and 
smoked flesh, salted fish, cheese, and butter, beer, oils, 
wines, sugars, and all sorts of salts; and, in general, all 
provisions which serve for the sustenance of life; fur- 
thermore, all kinds of cotton, hemp, flax, tar, pitch, 
ropes, cables, sails, sail cloths, anchors, and any part 
of anchors, also ships’ masts, planks, and wood of all 
kind, and all other things proper for building or re- 
pairing ships, and all other goods whatever, which 
have not been worked into the form of any instrument 
prepared for war, by land or by sea, shall not be 
reputed contraband; much less, such as have been al- 
ready wrought and made up for any other use, all 
which shall be wholly reckoned among free goods: as, 
likewise, all other merchandises and things which are 
not comprehended and particularly mentioned in the 
foregoing enumeration of contraband good: so that 
they may be transported and carried in the freest man- 
ner but the subjects of both parties, even to places be- 
longing to an enemy, such towns or places being only 
excepted, as are at that time beseiged, blocked up, or 
invested. And except the cases in which any ship of 
war, or squadron, shall, in consequence of storms, or 
other accidents at sea, be under the necessity of taking 
the cargo of any trading vessel or vessels, in which 
case they may stop the said vessel or vessels, and 
furnish themselves with necessaries, giving a receipt, 
in order that the Power to whom the said ship of war 
belongs, may pay for the articles so taken, according 
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to the price thereof, at the port to which they may 
appear to have been destined, by the ship’s papers; 
and the two contracting parties engage that the ves- 
sels shall not be detained longer than may be abso- 
lutely necessary for their said ships to supply them- 
selves with necessaries: that they will immediately 
pay the value of the receipts, and indemnify the pro- 
prietor for all losses which he may have sustained in 
consequence of such transaction. 

Art. 17. To the end that all manner of dissentions 
and quarrels may be avoided and prevented on one 
side and the other, it is agreed that, in case either 
of the parties hereto should be engaged in a war, the 
ships and vessels belonging to the subjects or people 
of the other party, must be furnished with sea-let- 
ters, or passports, expressing the name, property, and 
bulk of the ship, as also the name and place of habi- 
tation of the master or commander of the said ship, 
that it may appear thereby that the ship really and 
truly belongs to the subjects of one of the parties; 
which passport shall be made out and granted ac- 
cording to the form annexed to this treaty. They shall 
likewise be recalled every year, that is, if the ship 
happens to return home within the space of a year. 


It is likewise agreed, that such ships being la- 
den, are to be provided not only with passports as 
above mentioned, but also with certificates, contain- 
ing the several particulars of the cargo, the place 
whence the ship sailed, that so it may be known 
whether any forbidden or contraband goods be on 
board the same; which certificate shall be made out 
by the officers or the place whence the ship sailed, in 
the accustomed form; and if any one shall think it 
fit or desirable to express, in the said certificates. 
the person to whom the goods on board belong, he 
may freely do so; without which requisites they may 
be sent to one of the ports of the other contracting 
party, and adjudged by the competent tribunal, ac- 
cording to what is above set forth, that all the cir- 
cumstances of this omission having been well exam- 
ined, they shall be adjudged to be legal prizes, unless 
they shall give legal satisfaction of their property, by 
testimony entirely equivalent. 


Art. 18. If the ships of the said subjects, people, 
or inhabitants of either of the parties, shall be met 
with, either sailing along the coasts or on the high 
seas, by any ship of war of the other, or by any pri- 
vateer the said ship of war or privateer, for the avoid- 
ing of any disorder, shall remain out of cannon shot, 
and may send their boats aboard the merchant ship, 
which they shall so meet with, and may enter her to 
number of two or three men only, to whom the mas- 
ter or commander of such ship or vessel shall exhibit 
his passports, concerning the property of the ship, 
made out according to the form inserted in this pres- 
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ent treaty; and the ship, when she shall have snowee 
such passport, shall be free and at liberty to pursue 
her voyage, so as it shall not be lawful to molest 
or give her chase in any manner, or force her to quit 
her intended course. 

Art. 19. Consuls shall be reciprocally established. 
with the privileges and powers which those of the 
most favored nations enjoy, in the ports where their 
consuls reside, or are permitted to be. 


Art. 20. It is also agreed, that the inhabitants 
of the territories of each party shall respectively have 
free access to the courts of justice of the other, and 
they shall be permitted to prosecute suits for the re- 
covery of their properties, the payment of their debts, 
and for obtaining satisfaction for the damages which 
they may have sustained, whether the persons whom 
they may sue, be subjects or citizens of the country 
in which they may be found, or any other persons 
whatsoever, who may have taken refuge therein; and 
the proceedings and the sentences of the said courts 
shall be the same as if the contending parties had 
been subjects or citizens of the said country. 


Art. 21. In order to terminate all differences on 
account of the losses sustained by the citizens of the 
United States, in consequence of their vessels and 
cargoes having been taken by the subjects of His 
Catholic Majesty, during the late war between Spain 
and France, it is agreed, that all such cases be re- 
ferred to the final decision of Commissioners, to 
be appointed in the following manner: His Catholic 
Majesty shall name one Commissioner, and the Pres- 
ident of the United States, by and with the advice 
and consent of their Senate, shall appoint another, 
and the said two Commissioners shall agree on the 
choice of a third, or, if they cannot agree so, they 
shall each propose one person, and of the two names 
so proposed, one shall be drawn by lot in the presence 
of the two original Commissioners; and the person 
whose name shall be so drawn, shall be the third 
Commissioner; and the three Commissioners, so ap- 
pointed, shall be sworn impartially to examine and de- 
cide the claims in question, according to the merits of 
the several cases, and to justice, equity, and the laws 
nations. The said Commissioners shall meet and sit at 
Philadelphia; and in the case of the death, sickness, 
or necessary absence, of any such Commissioner, his 
place shall be supplied in the same manner as he was 
first appointed, and the new Commissioner shall take 
the same oaths, and do the same duties. They shall 
receive all complaints and applications authorized by 
this article, during eighteen months from the day on 
which they shall assemble. They shall have power to 
examine all such persons as come before them, on 


oath or affirmation, touching the complaints in ques- — , 


tion, and also to receive in evidence all written testi- 
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mony, authenticated in such manner as they shall 
think proper to require or admit. The award of the 
said Commissioners, or any two of them, shall be 
final and conclusive, both as to the justice of the claim 
and the amount of the sum to be paid to the claim- 
ants; and his Catholic Majesty undertakes to cause 
the same to be paid in specie, without deduction, at 
such times and places, and under such conditions, as 
shall be awarded by the said Commissioners. 


Art. 22. The two high contracting parties, hop- 
ing that the good correspondence and friendship which 
happily reigns between them, will be further increas- 
ed by this treaty, and that it will contribute to aug- 
ment their prosperity and opulence, will, in future, give 
to their mutual commerce all the extension and favor 
which the advantages of both -countries may require. 


And, in consequence of the stipulations contain- 
ed in the fourth article, his Catholic Majesty will 
permit the citizens of the United States, for the 
space of three years from this time, to deposite their 
merchandises and effects in the port of New Orleans, 
and to export them from thence without paying any 
other duty than a fair price for the hire of the stores: 
and his Majesty promises either to continue this per- 
mission, if he finds, during that time, that it is not 
prejudicial to the interests of Spain: or, if he should 
not agree to continue it there, he will assign to them, 
on another part of the banks of the Mississippi, an 
equivalent establishment.* 


Art. 23. The present treaty shall not be in force 
until ratified by the contracting parties, and the rati- 
fications shall be exchanged in six months from this 
time, or sooner, if possible. 


In witness whereof, we, the underwritten Plen- 
ipotentiaries of his Catholic Majesty, and of the Unit- 
ed States of America, have signed this present treaty 
of friendship, limits, and navigation, and have there- 
unto affixed our seals respectively. 


Done at San Lorenzo el Real, this seven and 


*The fourth article here alluded to, as the con- 
sideration for granting the right to deposite to Amer- 
ican citizens at New Orleans, fixes the western boun- 
dary line between the United States and the Spanish 
province of Louisiana. In the year 1802, the Spanish 
Intendant at New Orleans having shut the citizens 
of the United States out from this deposite, with- 
out assigning any equivalent establishment elsewhere, 
the act was highly resented. Representations, how- 
ever, were made by the American Executive, to the 
Government of Spain, and the deposite was restored. 
But the purchase of Louisiana, in 1803, put an end 
to further anxiety on the subject. 


twentieth day of October, one thousand seven hundred 
and ninety-five. 


Ratified, March 3, 1796. 

TREATY OF AMITY, SETTLEMENT, AND 
LIMITS, BETWEEN THE UNITED STATES OF 
AMERICA, AND THE KING OF SPAIN. 


By the President of the United States: 
A PROCLAMATION 


Whereas a Treaty of Amity, Settlement, and Lim- 
its, between the United States of America and his 
Catholic Majesty, was concluded and signed between 
their Plenipotentiaries, in this city, on the 22d day 
of February, in the year of our Lord, one thousand 
eight hundred and nineteen, which Treaty, word for 
word, is as follows: 


Treaty of Amity, Settlement, and Limits, between 
the United States of America, and his Catholic 
Majesty. 


The United States of America and His Catholic 
Majesty, desiring to consolidate, on a permanent basis, 
the friendship and good correspondence which hap- 
pily prevails between the two parties, have determin- 
ed to settle and terminate all differences and preten- 
sions by a treaty, which shall designate, with precision, 


the limits of their respective bordering territories in 
North America. 


With this intention, the President of the United 
States has furnished with their full powers John 


Quincy Adams, Secretary of States of the said United | 


States; and his Catholic Majesty has appointed the 
most excellent Lord Don Luis De Onis, Gonzales, Lopez 
y Vara, Lord of the town of Rayaces, perpetual Regi- 
dor of the Corporation of the City of Salamanca, 
Knight Grand Cross of the Royal American Order 
of Isabella the Catholic, decorated with the Lys of La 
Vendee, Knight Pensioner of the Royal and distin- 
guished Spanish Order of Charles the Third, Member 
of the Supreme Assembly of the said Royal Order, of 
the Council of his Catholic Majesty, his Secretary, 
with Exercise of Decrees, and his Envoy Extraordi- 
nary and Minister Plenipotentiary near the United 
States of America. 

And the said Plenipotentiaries, after having ex- 


changed their powers, have agreed upon and conclud- 
ed the following articles: 


Art. 1. There shall be a firm and inviolable peace 
and sincere friendship between the United States and 
their citizens, and his Catholic Majesty, his successors, 
and subjects, without exception of persons or places. 

Art. 2. His Catholic Majesty cedes to the United 
States, in full property and sovereignty, all the terri- 
tories which belong to him, situated to the eastward of 
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the Mississippi, known by the name of East and West 
Florida. The adjacent islands dependent on said prov- 
inces, all public lots and squares, vacant lands, public 
edifices, fortifications, barracks, and other buildings, 
which are not private property, archives, and docu- 
ments which relate directly to the property and sover- 
eignty of said provinces, are included in this article. 
The said archives and documents shall be left in pos- 
session of the commissionaries or officers of the United 
States, duly authorized to receive them. 

Art. 3. The boundary line between the two coun- 
tries, west of the Mississippi, shall begin on the Gulf of 
Mexico, at the mouth of the river Sabine, in the sea, 
and continuing north, along the western bank of that 
river, to the 32d degree of latitude; thence, by a line 
due north, to the degree of latitude where it strikes 
the Rio Roxo of Natchitoches, or Red River; then, 
following the course of the Rio Roxo westward, to the 
degree of longitude 100 west from London and 23 from 
Washington; then, crossing the said Red River, and 
running thence, by a line due North, to the river Ar- 
kansas, to its source, in latitude 42 north; and thence, 
by that parallel of latitude, to the South Sea. The 
whole being, as laid down in Melish’s Map of the United 
States, published at Philadelphia, improved to the first 
of January, 1818. But, if the source of the Arkansas riv- 
er shall be found to fall north or south of latitude 42, 
then the line shall run from the said source due south or 
north, as the case may be, till it meets the said parallel 
of latitude 42, and thence, along the said parallel, to 
the South Sea: All the islands in the Sabine, and the 
said Red and Arkansas rivers, throughout the course 
thus described, to belong to the United States; but the 
use of the waters, and the navigation of the Sabine 
to the sea, and of the said rivers Roxo and Arkansas, 
throughout the extent ‘of the said boundary, on their 
respective banks, shall be common to the respective in- 
habitants of both nations. 

The two high contracting parties agree to cede and 
renounce all their rights, claims, and pretensions, to the 
territories described by the said line: that is to say, the 
United States hereby cede to His Catholic Majesty, and 
renounce for ever, all their rights, claims and pre- 
tensions, to the territories lying west and south of the 
above described line; and, in like manner, his Catholic 
Majesty cedes to the said United States all his rights, 
claims, and pretensions to any territories east and north 
of the said line; and for himself, his heirs, and succes- 
sors, renounces all claim to the said territories forever. 

Art. 4. To fix this line with more precision, and to 
place the landmarks which shall designate exactly the 
limits of both nations, each of the contracting parties 
shall appoint a Commissioner and a Surveyor, who 
shall meet, before the termination of one year from the 
date of the ratification of this treaty, at Natchitoches, 
on the Red River, and proceed to run and mark the 


said line, from the mouth of the Sabine to the Red 
River, and from the Red River to the river Arkansas, 
and to ascertain the latitude of the source of the said 
river Arkansas, in conformity to what is agreed upon 
and stipulated, and the line of latitude 42, to the South 
Sea: they shall make out plans and keep journals of 


_ their proceedings, and the result shall be considered as 


part of this treaty, and shall have the same force as 
if it were inserted therein. The two Governments will 
amicably agree respecting the necessary articles to be 
furnished to those persons, and also as to their respec- 
tive escorts, should such be deemed necessary. 

Art. 5. The inhabitants of the ceded territories 
shall be secured in the free exercise of their religion, 
without any restriction; and all those who may desire 
to remove to the Spanish dominions, shall be permitted 
to sell or export their effects, at any time whatever, 
without being subject, in either case, to duties. 

Art. 6. The inhabitants of the territories which his 
Catholic Majesty cedes to the United States, by this 
treaty, shall be incorporated in the Union of the United 
States as soon as may be consistent with the principles 
of the Federal Constitution, and admitted to the enjoy- 
ment of all the privileges, rights, and immunities, of 
the citizens of the United States. 

Art. 7. The officers and troops of his Catholic 
Majesty, in the territories hereby ceded by him to the 
United States, shall be withdrawn, and possession of 
the places occupied by them shall be given within six 
months after the ratifications of this treaty, or sooner, 
if possible, by the officers of his Catholic Majesty to 
the Commissioners or officers of the United States, duly 
appointed to receive them; and the United States shall 
furnish transports and escort necessary to convey the 
Spanish officers and troops, and their baggage, to the 
Havana. 

Art. 8. All the grants of land made before the 24th 
January, 1818, by his Catholic Majesty, or by his law- 
ful authorities, in the said territories ceded by this 
Majesty to the United States, shall be ratified and con- 
firmed to the persons in possession of the lands, to the 
same extent that the same grants would be valid if the 
territories had remained under the dominion of his 
Catholic Majesty. But the owners in possession of such 
lands, who, by reason of the recent circumstances of 
the Spanish nation, and the revolutions in Europe, have 
been prevented from fulfilling all the conditions of 
their grants, shall complete them within the terms 
limited in the same, respectively, from the date of this 
treaty; in default of which, the said grants shall be 
null and void. All grants made since the said 24th of 
January 1818, when the first proposal, on the part of 
his Catholic Majesty, for the cession of the Floridas 
was made, are hereby declared and agreed to be null 
and void. 

(To be continued.) 
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THE FIRST OFFENDER 
LOOKS AT CRIME 
By a Young Man in a Reformatory Who 
Will Shortly Be Eligible for Parole. 


(This special article was obtained for 
The Panel, a Publication Devoted to the 
Exchange of Views of Public Officials 
and Citizens in the Effort to Prevent 
Crime and Secure the True Administra- 
tion of Justice Published by the Asso- 
ciation of Grand Jurors of New York 
County.) 


Of the many contacts that the crim- 
inal has with the authorities, the one em- 
bodied in his first arrest and convic- 
tion is the most valuable to the interests 
of Society. For the form of correction 
accorded the first offender at that time 
will influence and mould him with a po- 
tency and efficacy unequalled by any 
later penalization. And it is that first 
incident which largely determines wheth- 
er the individual will stay “crooked” or 
“go straight,” his rehabilitation or non- 
rehabilitation depending upon the nature 
of this first penalization. 

If he chooses the path back to recti- 
tude, he will probably be more rigidly 
honest than the next man, on the prin- 
ciple of the burnt child’s experience. If 
he stays “crooked,” he will undoubtedly 
remain a malefactor to the end of his ex- 
istence, for beyond a certain moderate 
stage, there is not real reformation. 
There is only that superficial metamor- 
phosis occasioned by fear of imprison- 
ment, or the realization that old age is 
incapacitating him for criminal activ- 
ities. 

Therefore, this first contact is invalu- 
able to Society in that it exposes to the 
penologist the potentially criminal per- 
sonality and character in its most malle- 
able and pliant state and at its greatest 
accessibility. And upon the associations 
and conditions of his first imprisonment, 
usually rest the chances of the first of- 
fender’s later success. 

Under ordinary conditions, the young- 
er first offender becomes committed to a 
reformatory instead of a prison. All per- 
sons committed to reformatories are com- 
pletely reformed—for at least the first 
month. During that period the new in- 
mate has very little opportunity to make 
friends or connections, or to receive mor- 
al support of any other kind than the 
bare walls of his cell afford. The most 


hardened and vicious gangsters are usu- 


ally reduced to something approaching 
humility and helplessness by their first 
few weeks’ contact with bars and rigors 


NOTES AND COMMENT 


of discipline. Invariably, at this stage 
of his commitment, the first offender 
vows never to do anything that will put 
him behind the bars again. This is “prac- 
tical reform,” if not moral reform. 
Dangerous Friendships. 

Time passes and friends are made. Un- 
fortunately, cliques exist in most penal 
institutions, as elsewhere, and with na- 
tural perversity, the most anti-social 
cliques flourish the best. The new inmate 
discusses his crimes with his new friends, 
listens to the details of their misdeeds, 
receives and reciprocates their sympathy 
and moral support, and, if he has none 
of his own, adopts their attitude toward 
Society. 

The condition that most surprises him 
at first is the reversal of ethical and 
moral values. That which he would be 
ashamed to speak of or have known 
about him on the “outside” is nothing 
to be ashamed of “inside,” (more speci- 
ally, the details of his dishonesty), while 
if he were to publicize an attitude com- 
patible with ordinary ideas of decency 
and conduct, he would find himself alone 
—or very nearly so. If he be weak, he 
is moulded to the contour of his fellow 
prisoners; and most deliquents, naturally 
enough, are weak. 


A cursory review of the statistics of 
any reformatory demonstrates that the 
greater mass of persons sent to these 
institutions are, primarily, poor material 
for reformation. 


Eight-tenths of all those committed 
have been arrested before, six out of 
every ten men have served some kind 
of a sentence, (whether in a county 
jail, workhouse or juvenile home), and 
an appreciable number are products of 
orphanages or parochial institutions. 
Furthermore, those inmates that have 
been paroled, and violating that parole, 
have been recommitted, swell the num- 
ber of possibly unreformable delinquents. 
First offenders are the minority pop- 
ulation in these, the only institutions 
designed to receive the first offender. 

Into this society, the impressionable 
neo-delinquent is cast. Unless he is of 
strong character his first resolutions 
(aforementioned) weaken to some extent. 
The clique or group into which he is wel- 
comed, greatly influences his outlook, and 
usually the attitude and the code of 
ethics that he assimilates at this time 
congeals into a permanent characteristic. 


The proof of the anti-social influence 
of the clique is partially demonstrated by 
the frequency with which inmates con- 
nected with certain groups are involved 
in institutional rule infractions, while 


inmates independent of such affiliations 
maintain relatively better records. 
Acquiring the Criminal Point of View. 

As intimated above, the inmate atti- 
tude is, for the greater part, distinctly 
anti-social and criminalistic; and, in the 
absence of any system of classified seg- 
regation, the ordinary reformatory is 
self-contaminatory. One of the greatest 
causes of continued criminalism after 
the first offense, is the assimilation of 
the “criminal point of view.” Very often, 
the first offender is wearing a number 
not so much through definitely crimin- 
alistic attitude, as by chance, accident, 
sudden impulse or some other uncontrol- 
lable medium (typified in many cases of 
Assault, Manslaughter, C. R. S. P., etce.). 
Upon commitment, these persons are, in 
most ways, normal, everyday individuals 
converted, by chance, into felons. In all 
probability, were they to receive no oth- 
er penalization than the mere shock and 
distress attending arrest and contact 
with the courts, they would never more 
commit crime. 

Unfortunately, though, this is where 
the “criminal point of view’? becomes a 
factor. 

The anti-social attitude is not trans- 
mitted by confinement, nor by contact 
with prisons or guards, but by associa- 
tion with anti-socials. It is rather a case 
of thinking as the Romans think when 
in Rome. Gradually, involuntarily, al- 
most unknowingly, the new felon assim- 
ilates the vicious and time-worn under- 
world attitude—the attitude that will 
influence his every decision, color his 
every concept, and actuate his every mo- 
tive to the end of his days. Once the 
average weak-willed and receptive first 
offender becomes  inculcated with this 
malign code, and in so doing believes 
himself “justified as a criminal,” he is 
lost to rehabilitation and will remain 
a crook to the end of his days. 

In this way are some criminals made. 

As intimated hereinbefore, the inmate 
of strong character is able to resist this 
influence, but such is not the material 
from which most criminals are made. 

Need of Segregation. 

To have said that many first offend- 
ers are influenced to further crime by 
the associations made during their first 
prison term is trite, and to have taken 
so much space in the saying is unfor- 
.givable; but the foregoing is intended 
as a basis for a series of reactions to 
the described conditions, to be related 
herewith. 

The interim which represents the time 
between the prisoner’s arrival and first 
impressions. and his departure and plans 
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for outside rehabilitation, is of little 
indicative interest. During that period, 
the inmate’s attitude, whatever it may 
be, social or anti-social, is merely in- 
tensified. ‘ 

The next high spot in his career, from 
the vantage of Society, is the pre-parole 
period. 

It is an unfortunate reality that the 
majority of reformatory inmates make 
no plans for’ industrial or _ social 
rehabilitation other than the most cur- 
sory. Unaided by the state, they must 
depend upon their own’ resources for 
their employment upon parole, employ- 
ment which must be obtained and au- 
thenticated before release is effective. 
Consequently, the desire is, for the most 
part, to “get a job, any job, just to get 
out.” This, of course, makes for a de- 
moralized, unsettled career in the very 
inception. A common attitude toward 
the serving of parole is more the deter- 
mination “not to let them bring me 
back, even if I have to leave the coun- 
try,” than the better determination to 
serve the parole in the legitimate manner. 

Importance of Parole Locale. 

Then there is the matter of parole lo- 
cale. Parolees are nearly invariably re- 
turned to their place of conviction. Oft- 
en, the ex-inmate feels handicapped by 
a consciousness of an ostracism that is 
perhaps non-existent. Much has been 
said, in the past, of the “hounding” of 
ex-prisoners. There is no doubt but that 
this alleged condition is largely untrue; 
but, whether true or untrue, the ex-pris- 
oner feels it to be true and it thereby 
becomes the handicap that it would be if 
actually a verity. He feels that his every 
move and blunder is being observed and 
criticized in the light of his past mis- 
deeds by those who were witness to 
that phase of his career that led to his 
commitment; and being of not over- 
strong character, at best, he will be- 
come despondent more quickly and, giv- 
ing up the struggle, violate his parole 
more easily than if he were given his 
start in some locality in which he were 
unknown to any but the parole author- 
ities. 

Furthermore, most criminals, are 
largely influenced by their surround- 
ings and associates, and to return a 
gangster to the habitat of his former 
gang associates is to insure his return 
to a life of crime, even though he might 
prefer to earn his living honestly. He 
would feel constrained to commit further 
crime in order not to earn the stigma 
of contempt that attaches to the man 
“gone straight,” who is regarded by his 
former associates as merely “yellow.” 
Remember, the average malefactor is 
not possessed of even a_ reasonable 


amount of will power. On the other hand, 
if he were paroled to a locality where 
he had no reputation for toughness or 
criminality to live up to, he would more 
easily be able to live the honest life that 
more than a few prisoners desire to 
live. 

Another factor of significance is that 
many delinquents, through relatives and 
friends, or through their own connections 
and alliances (political and sub-rosa), 
are so well “protected” within the boun- 
daries of their home precincts as to be 
practically immune from arrest. It is 
no novelty for reformatory research lab- 
oratories, in investigating an inmate’s 
pre-arrest environment, to receive fervid 
letters from hitherto (necessarily) silent 
trades-people and vicinity residents, de- 
nouncing the subject as a gangster and 
hoodlum of long standing and accusing 
him of many overt crimes that could 
not before be mentioned to the authori- 
ties for fear of reprisal. Often, the arrest 
and conviction of this type of delinquent 
is explained by the latter’s indiscretion 
in having operated outside the boun- 
daries of his “home territory.” If such 
cases were released into a different pa- 
role locale, more rigid adherence to the 
law would undoubtedly ensue. 

Delinquents, and especially those orig- 
inating in the purlieus of city tenement 
sections, are creatures of habit, and re- 
turning on parole to their former haunts, 
will naturally gravitate back to the co- 
terie with whom they were associated 
prior to commitment. Many detectives 
agree that the city gangster, from 
whose ranks the majority and the most 
dangerous of felons emanate, is rela- 
tively helpless and innocuous when out 
of his element and cut off from the 
moral—or rather, the un-moral support 
of his kind. Therefore, it is equivalent 
to starting the ex-prisoner on the path 
to further crime to parole him back 
into the midst of his former delinquent 
associates, as is generally the practice. 

Future After Liberation Unsettled. 

In summary, it appears that upon leav- 
ing the institution, the attitude of the 
average first offender in regard to his 
future, is unsettled and indefinite. He is 
not sure of his own chances of making 
good and is thereby stronger in his de- 
termination not to be caught in case he 
should slip, than he is in his determin- 
ation to permit no slips. 

It may be said with safety that not 
one inmate in ten definitely plans a pro- 
gram of rehabilitation nor could he offer 
to hypothecate as to where he would be 
and what he would be doing in six 
months from the date of his release. A 
commonly expressed plan is to “work and 
do my best to make my parole, but if I 


get fired I’ll take it on the lam before 
they can catch me.” The above is gener- 
ally representative of the attitude of 
the man facing parole and Society once 
more. 

* * 

In recapitulation, certain definite con- 
clusions about the penal system in re- 
lation to the first offender and his re- 
clamation, present themselves, namely: 

(1) That there is a preponderance of 
UNREFORMABLE DELINQUENTS 
committed to reformatories—with the se- 
quent result that the reformation of real- 
ly impressionable and pliant first offend- 
ers is seriously handicapped. Despite 
the efforts of prison officials to direct 
the morale of the inmate body along cer- 
tain lines, the trend of inmate ideal- 
ism is socially and morally retrogressive. 
The “big shot” criminals are placed on 
pedestals and those of the prison pop- 
ulation that are more than ordinarily ac- 
tive in their antagonism toward discip- 
line and authority are accorded great 
respect by the inmate body. This reverses 
the moral and ethical values and instead 
of making rehabilitation the goal of the 
inmate, it establishes and _ glorifies a 
perverted code of ideals and heads the 
delinquent in the opposite direction. 

The answer to this condition is, of 
course, segregation—segregation of the 
first offender and segregation of the va- 
rious types of inmates, according to their 
type and attitude. But most important 
is the need for the separation of all oth- 
er type of delinquents from the impres- 
sionable first offender. 

However, a discriminating segregation 
of even this class should be exercised. 
For instance, the product of a large 
city’s gang-ridden districts, though tech- 
nically a first offender (never before 
arrested) is actually, in attitude, phy- 
chology and temperament, on a par with 
the ordinary hardened criminal. Envir- 
onment and association with malefactors 
have done to this individual what two 
or more terms in prison might not have 
accomplished with the individual from 
more wholesome surroundings. 

(2) That, in general, there is a lack 
of definitely formulated post-reforma- 
tory outlook on the part of the great 
majority of inmates facing parole, and 

(3) That there is a distinctly unsatis- 
factory and demoralizing post-reforma- 
tory employment condition. There being 
no legitimate means of obtaining em- 
ployment save through the efforts of 
friends and relatives, or the haphazard 
sending of applications to various con- 
cerns, there is a distinct stressing, in 
the inmate mind, of the importance of 
“getting a job—any job—just so as to 
get out.” In this way, the serious con- 
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sideration of a well-ordered industrial 
program is relegated to minor import- 
ance (if any), and the inmate, in assum- 
ing an industrial relationship which 
neither he nor his employer is serious- 
ly intcrested in maintaining, plants the 
seed of an unsocial and demoralizing 
career eventually leading to recommit- 
ment. 


Preparation for Employment Needed. 


It would seem a constructive measure 
if some system designed to prepare the 
first offender for his post-institution- 
al career, were attempted. If the in- 


mate were encouraged in a definite for- 
mulation of a parole program and aided 
in its realization after release through 
state or federal bureaus operating more 
or less as do the bureaus that the Unit- 
ed States government maintains in be- 
half of war veterans, there is every pos- 
sibility of an infinitely greater percent- 
age of reclaimed first offenders. 


(4) That the present system which 
allows for the inmate’s return on pa- 


role to the same community in which he 
violated the law, often works an injus- 
tice upon the parolee and undoes any 


possible reformation achieved by penal- 
ization. Where there is a consciousness 
of a common knowledge of past misdeeds, 
there is often a low degree of determin- 
ation to remain “straight”. Also, where 
the community is inclusive of unwhole- 
some human and environmental factors 
which perhaps aided in the breeding of 
the original crime, the parolee will not 
infrequently gravitate back to these ele- 
ments. It would seem advantageous to 
the security of Society and to the suc- 
cess of the parolee if the locale of the 
parole could’ be set with a discreet con- 
sideration of the interests of both. 
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